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Messieurs, 

Souffrez qu*un de vos elh>es vous prisenie ce faible oposcuU 
en thnoignage de sa profonde reconnaissance , 11 vous le doU 
comme les seuls smvivans des professeurs de cette facultc oH se 
irouvixient Us Toullier, les Carri, les Labigne ViUeneuvet et les 
^ubrie, et qui vous compte encore au nombre de ses ornemens^ hrs 
mime que vous y ayez cessi vos actives fonctions* Vos lemons ont 
en quelque sorte prisidS d sa confection, et sans elles il est douteux 
que Von sefut jamais hazardi d prisenter d ses semblables aucune 
de ces doctrines qui doivent constituer leurs plus surs guides dans 
les transaf^ions les plus importantes de la vie. Mais assistis d'elleSt 
ou, en d^autres termes, de VHistoire de la Sagesse et de la Viriti^ 
ces compagnes inseparables de la Raison icrite, qui, par vos tra* 
vaux et votre organe est si souvent devenue la Raison vivante^ 
nous n^avons plus hisiti d priter notre faxbh ministhe d opirer la 
refonte d^une UgiskUion qui n'itait pas moins oppos^e d la saine polim 
tique qu^d la justice, cette source de toutes les lois. Si vous daignez. 
Messieurs, jetter les yeux sur les pages qui suivent, vous y rencon-^ 
trerez sans doute de grandes lacunes, mais pour pouvoir nous 
mettre d mSme de les effacer, il faudrait, Mr. Lesbaupin, appeler d 
notre secours cette science et cette irudition qui ne se sont point iclipsies 
en presence mime du Pothier et du Lamoignon modemes, ou bien, 
Mr. le Doyen, il faudrait possider une partie de ces lumihes de 
jurisconsulte qui se sont fait pas moins remarquer dans le temple 
de la justice, que de la chaire professorale. En dire davantage- 
seraii infaiUiblement s^exposer d choquer la modestie de Savans 
moins jahux d'exdter V admiration de^ leurs semblables par Vascen^ 
dant de la science, qu'd miriter leur reconnaissance par Vexemph 
de leurs verttis. 

Guemescy, ce 28 Juillety. 1841. 



PREFACE. 

I 



Thb Order in Council of the fourteenth of 
July^ <1840^ registered on the Records of this 
Island on the third of August^ having very 
materially modified^ not to say improved^ the 
Law of Real Property in Guernsey^ more par- 
ticularly in reference to Inheritance and Wills, 
and having, it is to be hoped, laid the founda- 
tion of further improvement, the following 
Commentary was undertaken with a view of 
pointing out how the Law actually stands, and 
what further changes it would be desirable to 
effi^ct. To the Committee of the Inhabitants 
who first proposed to reform the Law, and to 
the Court's Committee who sanctioned the 
greater number of the proposed changes, the 
Island must for ever be indebted for ensuring 
the success of a measure which, even at this 
short period of its existence, has already 
secured to them no inconsiderable benefits. 
We have given under the head of an Appendix 
the Reports of the different Committees and 
the argumenti^ on which they are based, as a 
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reference to enable the reader the more surely 
to ascertain the object of the proposed reforms. 
Were any stronger proof of the policy and 
justice of the measure required, than by a com- 
parison of its principles with those it has re- 
pealed, it might be found in the step voluntarily 
taken by the authorities and inhabitants of the 
Island of Alderney, who prayed the legislature 
to mete out to them the same boon as it had 
conferred on this Island ; an act as creditable 
tt> their feelings as to their discernment, and 
which was accordingly granted on the eighth 
of May last But the measure of Law 
reform will not be complete^ nor answer the 
reasonable expectations of the inhabitants, until 
their titles of real property are secured against 
the present custom of Guaranlee,-^until all the 
worthless distinctions between inherited and 
acquired real property are swept away, — and 
dntil a parent obtains the faculty of bequeathing 
at least as great a portion of his property 
among his children, as he may among 
strangers. 
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A COMMENTARY, 

&C. ^C. &C. 

OF INHERtTANCE. 

There are two modes of acquiring property. — One natural, 
regulated by the law of nature and common to all mankind, 
the other peculiar to each nation, and regulated according to 
its own laws. Among the natural modes of acquiring may 
be enumerated occupation or jus primi occupanits which 
commences at the moment of a person s taking possession of 
an object with a view of exclusively retaining it, and ceases 
from the moment he has abandoned it or given up all idea of 
exercising any further act of ownership in reference to it ;• — 
the most simple mode of proprietorship of which we can form 
any conception. Among the second, may be enumerated 
sales, inheritances, and wills, which though common to all 
iWrtixinS, are yet gbvertied by certsiin rules or laws peculiar to 
each, witli which all citizens are supposed to be acquainted, and 
which sometimes from not really knowing they suffer severely. 
Property may also be acquired either for a valuable considera- 
tiOal. or gratuitously; inheritance and wills, of which it is 
intended here to treat, are acquired in this manner. I shall 
begin by inheritanoe as the most simple and natural mode^ 
ahd . iinoreoirer as the iii^t in the. order followed by the new 
law of whiob the following pages are intended as a brief 
commentaiy^ i 

, :To tirilerit fh)hi a person is, in other terms, to occupy the 
l^iaiceiieft Tacantiifi. society by his death, or privation of civil 
rigbtfi^^f^udi as is eiitailed t^ a seven years' banishment from 
the bailiwick, after conviction of some crime. The person 

« Qu& raUoBe Teri^s em vicietur, si rem pro derelictA ft domino habitam 
quis occup^veHt, statim eum doininum effioi. Pro derelicto autem bahetur, 
<n)ft>d dMiftus e& lAente abjecerit ut id id numero rerum fluarnro esse, nolit ; 
ideD(|[ae (rttthn doittiinos ejus esse desinit. Inst. lib. ii, tit. i, ^ 47. 
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thus inheriting or occupying the place of another, is called 
his AeiV, which intimates the absence of the former owner, for 
viventis nullus hares. How parties inherit, and in what 
proportions to different kinds of property real or personal of a 
person dying intestate* or without having himself selected his 
heir, will be the subject of the following chapter. 

The peculiar rights of primogeniture, according to the 
present law, and those of all other relatives whether in a 
direct, collateral or ascending line, are now more clearly 
defined than ever they were ; and it is to place this knowledge 
of them within the reach of all, that the following pages are 
written. 

The articles follow, as inscribed in the Order in Council 
dated the 13th of July, 1840, and registered here on the 3d of 
August following. — ^The first of which refers to the abolition 
of the vingtidme or twentieth portion of real property which, 
in certain inheritances, sons took over daughters. 



CHAPTER I. 

Article L 

The right of the sons to the Vinatihme^ or twentieth part of the estate 
is abolished. The eldest son's right to the Priciput shall be continued, 
subject however, to the modifications stated in the articles that follow.f 

The vingtidme or twentieth was a certain portion of real 
property situated withotU the barri&res or boundaries of St. 
Peter-Port, which always devolved to the sons, whenever their 
number did amount to, or exceed, double that of the daughters. 
In other terms, when the number of daughters was so much 
greater than that of the sons, as to require additional favour, 
that was precisely the time they were treated with the greatest 
disadvantage ; — thus in the case of a son and three ^nghters, 
the son would first raise his twentieth, in which viras included 
his eldership by right of primogeniture, besides the remaining 

• The term intestate is derived from ah inietiato, that is, witboat leaving a will. 

f AboUUon du Fingti^me et CamervaHon du PrMpui, 
Article I.— Le droit de Vingtidme en faveur des fils est aboH. Le droit de 
Pr6ciput en faveur du fils atnd continoiera i^ avoir lieu, siget toatefols aux modU 
fications port^es dans les articles suivants. 
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two thirds of his father's real property 5 ^ that each daughter 
couJd jnot have inherited' one twfentitth iri quantity, ' nor 
perhaps oiie fortieth .in valuis of her jMirent^fi inheritance.* ' 
So then providied the number of flOns otity amounted tdj but 
did not exceed,, double the inuinber of daughters, they were 
entitie(} vto the vingtiime-. - W her^ tbeve was one son and a 
datijghter her portioti'<was exactly the^^satrie as where there 
were two sons and a daagbter, thie notfib^rof sons not ex- 
ceeding double that of the daughters. The fiystem was 
altogether most vexatious and unjust, and could not for one 
moment be tolerated upon -a revfsion of the law; it was- 
therefore from the commencement uminimously settled by 
the Committee of tiie Petitioners, that its abolition should 
be demanded, which was acceded to by the Court's Committee, 
and by the States, On levying the ringtieme, which is 
done before the Doiizahie of the parish where the deceSsed's 
estAte is ritUated, 'tb^ 'sbiis select the spot £hcy think fit. 
beginning as a matter. of course with the most valuable 
]X)rtion8 of land on which are erected tenements and dwelling 
bouses, which, hoiwevdr valuable, are calculated only as bare 
ground. The only restriction placed on them is, that when 
once the sons have chosen their vingiidme in a certain spot» 
they are bound to continue taking the whole amount allotted 
to them, if the spot can furnish it, and that can be done 
without crossing any street or road, but if it cannot, then 
they may not only cross from one road to another, but even 
from one parish to another, to levy the surplus,! always 

* Well might one of the ablest parochial officers in the Island, Mr. John 
Mahy, at the frequent instances of legal oppression which arose from such a 
division of patrimonial estates, exclaim — " Que le sang lui bouillonnait dans 
les veines A I'aspect de si criantes et fr^quentes injnstices,** of which he 
perhaps, more than any other person in the Island, had been called upon to 
make, and of the legality of which, there never existed a more competent •. 
judge. Yet, had the Petitioners and their Committee been content to abide 
by the custom of their forefathers, these abuses must have long continued, as 
they were energetically told that their system of inheritance and wills wa* 
the best ever formed, and the i^ork of ancestors, perfect models of huuaD 
wisdom. 

t The clearest idea that can be given of the Vingiihnet is to be found in 
the APPROBATION DEIS LOIS, made in 1462, th|e twenty-fourth year of 
Queen Elizabeth's reign. — *' Le fils ou les fils,'* it is said, <* prennent le 
vingtiime pied de terre de leurs antecesseurs, quails choisiront on il leur 
plaira hors les barri^res de St. Pierre-Port ; et s'il y a maison ou maisoos^ 



4 OH AHIi9ftrrA9^«y [Alt JI; 

bo,we>ief:Ui>d^ ib^; reatfieMoft that the eldest k. bound: tor levy 
th^ .rep^^in<Jer of hi^ P,r4^iput on the nearest spot. Though 
the,}{^gfii^ bQ.^boliM^ by the first arttde of the mockm 
\^}X[, a$!tbis.is qx^ wl^ctii^^cutioii^ia deferre(iMb> casQs wiiere 
t^, ^14e$fc; 8QP>j:0jn Jb^l thicd.day .of August, one thdiwaml 
eight rbuqdff^; a^d fyrky, the ddte oi\Jt6 promutgation^ shsdf 
h^y^ ett?u.i^ed4]i& fQUkrfeeqtU yesjc^it will .be some years befiwe 
it ;wjll corn^: iat^i uf^ifipiRW, op0ratwtt4:iaic may bostiH juetrfied 
iii.JiiBre setting folth it^ n^tkHfe ^nd tDrtJeqoetees;;!::: *• •[ •.:' ■ ■•-' 
nrAs, the sfecoojd da^iy^e.f^ tbie first articio ineroiy states that 
Bf,4ctpMt or eldership* i^no^ abolished, :but mDdS^d^.it.will be 
s^ yfhoX, tiK>Sje inodili(k:atious are,, on. examining' tbe fifths - 
sjxtfci aqd sj^venth articjes gf; which they form part:: 






la successions to re^\;fir<^rtjf, ji:)| a dire^ Uqe,- Wheq. $o(ls aod 
daughters succeed tpgetneri. tfley. all si)a;e, after tbe P.riciput of the 
eftd^st son has b^eh taken, the sons' two tnirds, the daughters one third ; 
eikteepf in cases wherei* by Hife method; the portion of a soil wodld ex- 
ceed double that of a idan^htev,; im whieh case the>poHndns of the sons 
s^ajl J Ij^^ rcrfyced . ti?} . d^^^^le , t^e . •p4)^tioQ qf epjpb pf . the daughtera ; 
excepting also in casesi^here, by this pethqd^ the portion of a daughter 
Wbiira 'exd^6& fhat of V sop^ in which latter case the sons and daughteris 
wIlMhare m equal portions.* '/ 
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nMUlitis, oil tUtres b&timfeUii' oir ja^dftiki, skjr fe Vingtidme qui sera pris, ne 
spr^, estiiTi^, i^jve.pour autao^jd'sfut]^. terre ) ejt. est.ce choix s\ir rentier de 
\lA€TiX2iffe I , maiis \es fils ayant commence .S prendre Jeur vingti^me, en uq 
liuu, ddivetitp peodtTS tout ce qwi lest e» j^eut venir, sans allersur d*ai»tres 
tegrres, fi. IeL;Jieu ou.ils ont co(nm?nc6 pent suffirje ; ^i non, ZMKOiUres terrei 
ptiks prohhaihe't st doivent fourhir, et apr^s le dft vingti^me piris, doit etre 
parti Th^ritage entre les fr^res et sceurs, dont les SoBurs ont le tiers de l*h6- 
rU/|g^ cfe foi^, 1<|S \^^ et cl^pisi^sent, I«s fri^fes ; qu^ s'i) y a trois, qualre ou 
pJlu^.JIq {]fj^X98. et une ^pr^^ ^ije. ^wira tiflk p^rt quie- les fils 5 et lors ne pren- 
nent le^ fij^.^pifp ,yingti/^m^." So tb^t^ b^orei a Vingtieme can be levied, 
tlje TiCiqljl estfiie fi)uii be situa^.ed' lyitbout the;: barri^res of St. Peter-Poft ; 
tii^re n^ust.tiat be nore. .tht^a dofuble tbe number of sonsto tbatof daughters ; 
ODCfi.bfi^uQ.tp be.takfiP:.ii3 9..Qe4:tait). apot,iiC that does nqt furnish a sufficient 
qv^Dtity.oC J^ijud.,. t^ soQ^i^vQ;ti^und4q:take the. r^m^inder on the neatest to iL 

I 

^'Dons le» Pariages d^H^riktgerenHgnedirettey le ftls ne- pent 'jamais 
hMier pius^dh'doukle^tie'llt poriioh qui 6iehoH A ^hacune des filtes. 

Article 3. — En successions hereditales en ligne directe, lorsque les fils et filles 
succederont ensemble, ils par^geront, apr^s le Preciput du fils aln£ lev^, les fils 
dcbx tiers, les fllles un tiers'; 6;ccept^ d&osrle cas.oii de cettemani^re la portion 
d'iin ftls exci6dera}t le d^til^je de c^lh? d'une ^fte, auicquel^ cas la portion de 
chacun des fils sera r^duite au doable de la portion d^ chaque fille j excepts aussi 
daos les cas oA de cettetnanidre fa portion d'qne ftlle excMerait celle d'San fils, 
auxquels dertiiers cas les fili^ et les filles partagerodt en portions ^gales. 
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The above principle, in lineal successions, renders the 
condition of the daughter less disadvantageous than formerly, 
and vf^as as unanimously demanded by 4^e Committee of the 
Petitioners, as ik^vas acceded to by the Royal Court, and States. 
Tlie sons, after once the eldership is taken, ca!n now never 
inherit more than double the portion accruing to each 
daughter. Thus^^ suppose an estate of thirty; verg6ed to be 
divided betv^reen one. son and twa daughters. Formerly, it 
would have been divided thus : — the son would have first taken 
one and a half vergte for his VingtUme^^ BndPr£ciput, besides 
two thirds oi the remaining twenty-eight and a half verg^es ; 
that is to say, nineteen vergtes of the remainder of the estate, 
leaving no more thaa four and a half verg^es to each of his 
sisters ; whereas it is evident that the spirit of the law only 
allowed him a double portion, as he would now have, that is, 
fourteen verg^es and three quarters, and each of his sisters seven 
and a quarter ; that is, their portion of real property, whether 
houses, lands, or rents, would be now doubled, and even more 
than doubled, when the number of daughters greatly exceeds 
the number of sons. In this respect the system of the former 
law which aggravated the condition of daughters as their number 
increased, is completely reversed; the rule now being, that 
however few or numerous the daughters, the portion of the 
sons shall laever exceed double that of any daughter. Such 
too was the prayer of the Petitioners, who represented that 
according to the old law the greatest ii\justices prevailed ; that 
out of the barriferes of the town, the eldest son often took away 
by far the most valuable portioa of the real property, and that 

* This mode of raising the Vingiieme before the Priciput^ and taking the 
fatter out of the former, goes far to show that originally there existed vo elder^ 
shipf as Mr. Thomas Le Marcbant asserts ; that the Vingtiime was raised for 
the soQS generally, not for the eldest in particular, who was only entitled to his 
portion of it as his other brothers. It would however appear that custom gradually 
i ntroduced the system of granting a Precipui to the eldest son, and it may indeed 
be said immemorial custom, since we find Mr. L^ Marcbant who wrote two 
centuries back, inveighing against what appeared to him a great abuse; and 
usurpation. Since this learned maii*s time, the practice of granting an eldership 
has continued without interruption and may at present be said to be inherent in 
the laws and constitution of the island, where the principle when restrained to the 
estate of a single parent as will be the case in future, cannot be said to operate 
disadvantageously, as its consequences must b« to. prevent the dismemberment of 
small estates and too extensive subdivision of houses and lands, which it is neW 
known are extremely injurious to agriculture. 
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the sons always divided it to such an extent among themselves, 
that the dau^ters were left with merely a nominal portion. In 
point of feet, as fer as the rights of inheritance werecottcerned, 
daughters were considered in law as not mtch better than 
illegitimate children ; treated in the zenith of feudalism as 

' little better than beasts of burthen, their lords afterwards con- 
sidered they had iadvancied mighty strides in the cHreer df 
civilization, when they condescended as gallant cheviii^rs to 
treat thetn as human beings ; yet even then were they refused 
all participation in their parents* inheritance.* 

Commerce, however, which so powerfully assisted in 
emancipating mankind, had also the effect of improving their 
condition ; hence their rijght in time, became gmdiittity 
established to share the personal property, such as all monies, 
furniture, cattle, ahd the like, as contradistinguished ftomrlsal, 
in equal portions with their brothers, a principle which obtains 
tinder the new as under the old kw, only that theavarried 
•daughter will be no longer debarred, as formerly, by the feet of 

' ber carriage, frOta ail pArticipation in the personal prsperiy of 
hei* parents' inheritance. 
The only case which remains unchanged under the new 

^^law, U that where the hunliber of sons is exactly doubie that 
6f the daughtei^s, w^i ati the sons and daughters share alike,- 
they then taking what is conmio'nly called Ud a frire, a 
brother*s portion. 

•In teference to inheritance in a direct line, children of the 
half blood are "not excluded by those of the whole blood. 
'f hus the children Of the same fethert)uf of a different mother 
succeed with his other children to their father's inheritance, 
though not to his \Vife*S, she not being their parent ; these are 
called consanguine. The same rule applies to those issued 
from the same mother but of a different father, which are 
called uterine. I'hose who fere descended from commoir 
parents are called ^eriH^iins, and ittherit from both father and 
mother, in contradistinction from the uterine and consanguine, 
who only inherit from one or the other of the parents. 

* Vide the pertinent cvmnrks of the Court's Committee oo this sut]J€Ct, Ay 
|>eQdix, letter. C, p. 58. 
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Article III. 
In successions to personal property, the eldership shall be one-seventh 
of the household furniture, after the third of the widow has been taken ; 
and also all femily portraits, and pieces of plate, or other objects given 
to the father, or ancestors, by public bodies.* 

By this a Prieipui or advantage is introduced in fevor of 
the eldest son over certain kinds of personal property to be 
found in the inheritance, but not over all kinds of such property ; 
— for instance, money, cattle, and other personals as contra^ 
distinguished from furniture, meubles meublants, are the terms 
of the law, would be divided in equal proportions. It would 
appear that this Prlciput for personal property had ahnost 
feUen into desuetude throughout the island, no vestige re- 
mained of it in town ; personal property of every description 
being equally divided among all the children. Even in the 
country parishes the privil^e which the eldest son possessed 
over his co-heirs, was trifling ; being riestricted to the stoord, 
saddle, and spurs, or a single piece of furniture belonging to 
the estate. This eldership bad almost iallen into desuetude 
throughout the island; and considering it in point of bet 
abolished^ as it should have been, the Committee of the Peti- 
tipners took no notice of it . What more powerful reason 
coqld indeed be assigned for discontinuing such an eldershipf 
than its tacit a,brogation, and comparative insignificance 
throughoiit the island? What matters whether a law be 
repealed by the formal.and positive injunctions of the l^isla* 
ture, or by the more :poWerfuI, because more unanimous and 
eqij^Uy signifioint assent given to its extinction for a long 
I^ps^ of time, by the mass of society, quid interest an fadis 
an verbis, gens voluntaiem suam deelaret. By the new law 
hpweyer,. the eldership on personal property though restricted 
to (me seventh of the household furniture, may at present in 
m^ny.. instances amount to no inconsiderable. sum ; and (me 
would haye supposed, that the spirit of the former law would 
have, been much better preserved, and the desires of the inha- 

* Vaine$$e $ur les Meubles e$t tTun SepUime. 

Article 3.— Dans les saccessions mobiU^res, Tatnesse sera un septi^me dee 
meubles meublaots, apr^s le tiers de la veuve preleve ; comme aussi tous les 
portraits de famille, et tea pieces d^rg;eoterie et autres bbjets donn^i au pdre ou 
auz anc^tres par des corps publics. 
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bitants generally much bett^ answered, had the local authorities 
4soMy adhered to the last clatise of the third article, and 
restricted thl^ eldership to all the fktnily portraits, pieces of 
plate, and other objects presented to the patents or ancestors, 
for distinguished services, by public bodies. These, added to 
the eldest son's other advantages^ might have been deemed a 
tolerable compemation for his pains and trouble in making up 
the accounts of the estate, and fumifihing his co-heirs with the 
titles necessary to exerciie their right ami discharge their 
obligations. Under any circumstances^ they might have been 
deemed an ample compensation for the best piece of furniture, 
the armorial bearings^ the saddle and spurs of the ancestor, 
whidi even in the rural parishes constituted the only advantage 
the eldest son could claim ova: bis co-beirSi 

The principle of idne seventh of the furniture as an eldership 
having been sanctioned ad law, it must bow come into uniforni 
operation. Its intndduction into die m^ law Wad doubtless 
greatly facilitated by the remarks of the Court's Committee,* 
which however abstractedly correct and forcible, were more 
than eounterbahmoed by the usage thsct prevailed against any 
considerable advantage existing in ^eilhape of ^eldership oh 
pers(«al property,. moUe particularly thfOUghout the town 
parish/ ' 

The suggestion of the Committee^ Of allowing the father to 
will his furniture^ vms a Wise one, and sbdoM have be^n^tdopted, 
more particularly aAer the principleofaii eldetsAiip oti peiBonal 
property had . been i sanctioded i . tfaei :loss sudtbinod on the 
removal Of furniture from the plabe «$ wMeh^ it: hafr been 
adapted^ atid p^stkul^rly . aftea* ^ cerUiivK ' b^lttiber > of years 
atehding, being veryv gr)eat, and beside- subh pfO^riy ptt)ctl^^ 
ing to the co^hdirs/ little benefit^ i< mx>\AA hkpe been wide t6 
have allowed: the ifather to bayeiiispd^^ of it by will^ without 
his even eiyomiii^ hii^ eldest 8on> to nliike OOmpenMtiCm fbf it 
to hift cotheimiv ibe being ibe fitte^t^ judge Wh^ffter O^^ 
corifipen^lion sfaciUdbe^sntedy and d|sO>df M dlUdiWhO vt^ 
best entitled to this mark of personal consideration, whether 
the eldest or any Other. ; ., 

/ ; ,:/•,!■ i '. '' . • ■ • 
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Article IV. 
In direct successions, when there shall be only daughters to share, ihe 
youngest one will make the lots, after which they shall choose, according 
to seniority.* 

This is agreeable to the custom and spirit of the old law ; but 
instances having occurred in inheritances, where there were 
only daughters, of drawing lots for their respective portions, 
vulgarly called chapoter,eaLch drawing her lot from a hat, it 
was better to consecrate the rule by a formal clause as set, 
forth in the Petition,t and as sanctioned by the Committee of 
the Court,;]; at whose suggestion it now forms the fourth 
article of the law ; and is too clear to require any comment. 
There can now be no longer any doubt upon the mode of 
apportioning the different lots in an inheritance, whether com- 
posed solely of sons or daughters, or of both sons and daughters. 
In all instances when there are sons and daughters, the 
latter make the lots, and the former choose according |tQ 
seniority. Legis tantum interest ut certa st7, ut absque 
hoc, necjusta esse possi/, says Bacon.§ 

The only difference that exists between tlie fourth and the 
first article is, that when there are only daughters to divide the 
inheritance, no eldership whatever is allowed either on the real 
or personal estate. 

What the Preciput, or Eldership taken hy the 
son on real property^ is, shall be now examined. 

Article V. 
The Pridput of the eldest son shall not extend beyond a single 
enclosure, notwithstanding such enclosure may not contain the quantity 
of land usually given as PrSciput, which is from fourteen to twenty-two 
perches.|| 

The term PrSciput is derived, according to some, from 

* (M il n*y a que des Filles d hMter^ la plusjeuhefaii Ics LoU, la priO' 
riU dc choix tlant toujours rhserv^e a Vainie, 

En succession directe, Iorsqu*il n^y aura que des fillcs b, partager^ la plus 
jeune fcra les billes, et ellcs choisiront suivant leur atnesse^ 

t Vide Appendix, letter A, p. 31. { Vide Appendix, letter C, p. 34. 

§ Aphorismus 8us :— Dc Justiti^ Universali. 

II Le PrMpui est restreint d un seul Enclos. 

Le Preciput du fils ain6 ne pourra s*4tendre au del^ d'un seul enclos, malgrd 
que cet enclos ne conticnne pas la quantite de terrain qui est ordinairement 
assignee pour cet objet, qui est de quatorze ^ vingt-deux perches. 

C 
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frcecipio, to take before hand ; because it was formerly, and 
sti 11 continues to be, the custom for the eldest son to raise this por- 
tion of his inheritance anterior to any other, and previous to his 
co-heirs taking their portions. Others derive it from principua 
pars, because the Pricipui ever formed the most valuable por- 
tion of the inheritance, comprising the principal dwelling-house 
and all the adjacent buildings and tenements, which, in rural 
districts particularly, at once, not unfrequently, swept away 
from one fourth to one third of the Value of the whole estate. 
In the town parish the Pricipiii amounted frequently to much 
more than one half, or even three fourths the value of the whole 
real property to be divided among the children, from the eldest 
son*s taking his eldership over a surface of land from sixteen to 
twenty-twoperches,onwhich were sometimes erected dwellings 
of considerable value,and which all disappeared in the eldership. 
Thus, suppose an inheritance in which are four houses, one 
of which has a garden, out-houses, and field adjoining, valued 
.£3000; and from their extent and value the Douzainehave 
allotted a medium between tlie sixteen* and twenty-two 
peifches for an eldership, say eighteen, that three of these are 
built eacti on five perchesof land, and without the precincts of 
the old barriferes there were many of considerable value, varying 
from c£1000 to «£2000 each, built on no greater surface ; the 
whole of such an inheritance would, under the old law, have 
devolved to the eldest son, as he would have commenced by 
taking the three houses, which being comprised within only fif- 
teen of the eighteen perches allotted to him as his PrScipuij he 
would have taken the remainder, say three perches, on the most 
valuable house, garden, and adjacent lands, which, if situated 
in a rural district, according to the system at present pursued of 
rating lands on inheritances, he would have obtained at not 
more than one third its value ; and if in town, certainly at not 
more than one half, — Landsi destined to cultivation being 
estimated at such a rate that the eldest son may be induced to 
take to and cultivate the estate with his parent, rather than 
devote himself to a trade, or seek an occupation abroad. 

• In town, the number of perches formerly allowed was from sixteen to 
twenty-two perches. 
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The extreme injustice of such a system was a subject of 
much consideratiop with the Committee of the Petitioners, 
who with great force of reasoning represented it to the 
Court's Committee when assembled to ascertain the object 
and wishes of the Petitioners in September, 1838, and with 
success; for in the first clause of the fifth article of the new 
law, which with a mere verbal alteration reproduced the fifth 
article of the Report of the Court's Committee,* we find the 
third article of the Petition fiiUy confirmed by its being 
. expresisly declared that the PrSeiput of the eldest son shall 
not extend beyond a singly enclosure, notwithstanding such 
enclosure may not contain the quantity of land usually 
assigned for the PrScipni. Thus limiting the eldership 
to a single enclosure, in the fon^oing case, three of the 
houses would now fall into the inheritance, and be divided 
EQUALLY among the co-heirs, if all were sons, or all 
daughter*, but if sons and daughters, then two thirds would 
go to the sons, and one third to the daughters, in such a 
manner however as that in no case would the portion of any 
son exceed double that of any daughter, 

This^ reform in the law is one of the happiest of the whole, 
and as its execution is not, as in some other cases of lineal 
inheritance, deferred, where the eldest son shall have attained 
his fourteenth year on the 3d of August, 1840, its existence as 
a principle will only have the eflect of conferring additional 
benefits on the inhabitants. 

In the last clause of the fifth article the quantity of ground 
allotted to the PrScipui is mentioned and stated to be from 
fourteen to twenty-two perches. In 1828 an- inquiry was 
instituted respecting the quantity of land usually allotted by 
the Douzaines throughout the island for a PricipuU when it 
appeared that twenty-five or even thirty perches had in a few 
instances been allowed by some Douzaines, when the estate 
was larger than usual, and the adjacent buildings consequently 
required for the cultivation of the farm more numerous; but 
that the general rule was to grant from fifteen to twenty-two 
perches, though not tmfrequently from fourteen to twenty-two, 

• Vide Appendix, Letter C, p. 35, and Article 5 of the Committee's Heport. 
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the latter was therefore fixed upon for the basis 6f an ordi- 
nance then intended to be framed, but which never was. 
This principle has however been introduced into the second 
clause of the fifth article, and is now the law of the island, 
having been sanctioned by the legislature. 

It was once a question how the adjacent tenements, and 
buildings round the principal dwelling house which, could not 
be comprised within the number of perches granted to the 
eldest son as Prectputy should be valued. — ^Was it as bare 
ground ontyy as the ground on which the PrScipui stood, or 
was the eldest son to pay a compensation for their value to the 
co-heirs ? The latter appeared certainly the most equitable, 
and Mr. Thomas Le Marchant in his excellent treatise on our 
laws, deemed that, in law, such compensation should be given ; 
on the other hand, he admitted that such compensation had 
not been allowed up to his time, and as it had been the 
invariable rule not to grant any compensatioui, the Court 
decided the case of Robin v. Robin, on this principle,* 

Besides uniform custom, there was one great reason for 
thus deciding that the a4jacent buildings, situated without the 
precincts of the Pricipui, should be valued as bare ground 
only, which was, that from the subdivision of the estate, they 
were no longer required by the eldest son for the cultivation of 
his farm ; those situated within it, were even more than he 
required ; there could therefore be on his part no hesitation to 
demolish them and throw into cultivation the ground on which 
they stood, jather than pay the value of such tenements, and 

• The sense of all the pouzaines in the island was recorded at the Chief 
Pleas after Michaelmas, in 1828, when it appeared that the usual practice was to 
allow ftom fourteen, to twdnty-two perches as a Pricipuij and to value the 
dwelling houses, however valuable, situated thereon, as naked ground. 

That part of the decision of the Court, which refers to the custom, runs thus : 
. — The Court, in annulling the report of the St. Sampson's Douzaine, sends back 
the eldest son and his co-heirs before the Douzaine^ to value the land without 
the Pr^ciput at so much per verg^e, according to the ordinary value of land, 
unless any peculiar circumstances have arisen which may have added perma- 
nently to its value, the Court judging that the houses and lands situated without 
the boundary fixed as a Pridput, and which form part of those contiguous to, 
or essentially dependent on the principal dwelling, shall be valued as bare ground, 
the Court deciding at the same time that the PrSaiput shall be reduced from 
thirty to twenty-two perches.— DectWon dated the 2\it December, 1829, and 
given unanimously by the Baillifand eight jurats, from which there was no 
appeah-^B-B Robin, des Grandes Capelles, 
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this he declared to the Court he would do, were they to give 
judgment against him. After mature consideration, and after 
also taking the sense of the Douzaines throughout the island^ 
as to the extent and nature of the Priciput throughout the 
different parishes, the Court unanimously declared that these 
tenements, adjacent as they were to others serving as appen- 
dages? to the cultivation of the farm, should be considered as 
bare ground on/y, as is all other ground comprised within the 
space allotted to the Preciput and Vingtiime^ consequently 
gave judgment for the eldest son. 

By comparing the principle consecrated by the first clause 
of the fifth article of the present, with the system that prevailed 
under the old law^ we again find that a total change for the 
better has taken place. Under the. former, the eldest son 
began by selecting, the mo^t valuable tenements situated on the 
smallest portion of land^ in order tp take the greatest number 
ppssible, and. frequen^^ succeeded in getting all, as be 
generally reserved th^ pio^t valuable and extensive portion for 
the last fractional part* of the number of perches of land 
allotted to him as an eldership ; whereas if he had commenced 
by this latter portion, , the quantity being sufiicient to make 
up the number of perches required, he would have been entitled 
to no more, and must have left the remaining houses to his qo- 
heirs, as it now would be his interest to do ; for on his selecting 
either spot he can goino further. ' It therefore become hi3 
interest at once to select the best, being thus restricted to a 
single enclosure* 

As the fifth ^rticle may be said to refer 
more particularly to elderships on real property 
situated in districts within the precincts of 
what may, properly speaking, be called the 
town, the following may be said to refer to 
the eldership in riijrial districts. 



^ 
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Article VI. 

When an endosure on which the eldest son has taken his Pr4cipui 
shall not contain one third of the land to be divided, the said Pricipui 
included, the Douzainiers of the parish shall assign him, should he 
require it, besides the said enclosure, land to the extent of the said 
third, in such part of the estate as they shall think proper. And the 
said eldest son shall remunerate his co-heirs for the value of the said 
third, (the Pricipui excepted) according to an estimate that shall be 
made by the said Douzainiers.* 

The object of granting to the eldest son, under any cfrcum- 
• stances, one third of the real estate situated within the rural 
districts, has been to prevent the too great dismemberment of 
estates, a principle which was never lost sight of either by the 
Committee of the Petitioners, or the Authorities generally jn 
framing this law : the private advantage momentarily 
accruing to most nfembers of a family from too extensive a 
subdivision of estates in consequence of the apportionment of 
their lots, offering by no means a sufficient inducement to 
undergo the disadvantages which equiK^ation entails as a 
system, applied to real inheritance. It is however only when 
the estate does not form an enclosure; that is, when some of 
its parts are separated from the main dwelling, either by roads 
or fields bdon^ng to other persons, that the eldest son is 
entitled to demand his third ; for if it formed a single enclo- 
sure, he could take the whole as formerly, the object being 
to augment, not to dismember, the already too diminished 
size of farms in the isfend. Such third, it need scarcely be 
remarked, is entirely at the son's option. It is only should he 
require it, that the Douzaine of the parish where the estate is 
situated, would be authorilsed to assign him this third ; unicui 
que Heetfin fawnrew s^fk^juri inirdduotlcf, reftuhcidYe. 

When required, as tiiere is little doubt it wiH be> as the 
eldest son generally finds H his advantage not to dispiember 

* L^aif»4 ^ Ja^iln^9$ l^ faeulU de prewiw 1$ tars de i^hkritnge en 

indemnifani la co^Jkbr^ditb. 
Article 6*— Lorsque reDclossbrlequet le lllErahi^ aure 1eT6 sob pr^iput ne 
contiendra pas le tiers de la terre k partager dans la succession, le dit precipat 
inclu, les Douzeoiers de la paroisse lui assigneront, s^il Texige, en outre Ic dit 
enclos, de la terre en telle partie de Thfiritage qu'ils jugeront convenable, 
jusqu^ii concurrence du dit tiers. Et fera le dit atn6 recompense k ses cob^ri- 
tiers de la valeur du dit tiers, (sauf le pr^ciput) d'aprds restimation qui en sera 
faite par les dits Doiueniers. 
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his estate, from the circumstance that farms of a certain 
extent are proportionably cultivated at much less expense 
than smaller ones^ the Douzainiers are appointed to assign him 
land, to this extent, from such portion of the estate as ihey may 
deem most advisable. From their decision an appeal, as a 
a matter of course, will, lie to the Royal Court, whose 
members would do well to sanction it, unless very strong 
reasons be adduced against it, more particularly if by such 
decision the dismemberment of the estate is prevented ; for 
such is, all things equally considered, the object of the law in 
investing them with this accession of power. Formerly, as 
may be seen from the Approbation de9 Lois, page 15, the 
fingiiime out of which the PrScipui was originally taken, 
was always raised, not from such portions of the estate as the. 
Douzaine or eldest son might think (it, but from the nearest 
spot whence the son or sons commenced to take their Ft«^ 
iiime ; of which it is said : " Les fils ayant commencfe h 
" prendre leur vingtifime en un lieu, doivent prendre tout ce 
" qui leur peut venir sans aller en d'autres terres si le lieu pent 
" suffire ; sinon aux terres les plus prochaines se doivent 
" fournir." Bearing in mind this passage, the Committee of 
the Petitioners proposed that, if there was not sufficient land 
round the principal dwelling to make up the third after the 
eldership had beeq^raised, that in such a case the elder son 
should take the remainder on the nearest spot, as formerly ; 
unless on that spot there happened to be raised buildings or 
tenements ; in which case, he should be bound to take the 
remainder from the naked ground, where the surplus could be 
made up.* 

The Committee of the Court modified this proposition,! 
by recommending that the Douzaine shall have the faculty of 
assigning the portion of land whence the third should be made 
up ; always however with the proviso of subjecting the eldest 
son to return a fair equivalent, either in rents or money, for 
its value, which principle has been consecrated in the second 
clause of the sixth article. 

It is therefore easy to perceive that this third is by no means 

• "Yidc Alppendix, letter A, p. 1 1 , art. T. t Vide Appendix, letter C, p. 35, art. 6. 



1^ ON INHERITANCE. [Aft. VI. 

granted as a gratuity to the eldest son. He is always bound 
to account for its value to his co-heirs, at a rate set upon it by 
the Douzaine, which as in all matters of this kind, if found 
too high or too low by the interested parties, may always be 
referred to the judicial authority ; for however desirable may 
be the object of preventing the subdivision of estates, it has 
not yet attained such peculiar favour as to cause the claims of 
nature and justice to be altogether set aside on the score of 
public policy, or the decided opinions of some political 
economists. 

Having seen that the eldership or Pricipui can only be 
raised on a single enclosure, as well in the town as in the 
country parishes, we shall now see in what it consists, — a 
subject become of the greatest importance, particularly since 
the restriction of the eldership to a single enclosure. 

The enclosure to which in law the eldest son is restricted, 
in reference to his eldership, consists of the house or lands 
which are so contiguous to each other that they form but one, 
that is that they are separated by neither walls, hedges, nor 
ditches, so as to form different fields or houses, for, if so 
separated, they then become different enclosures. Thus a 
row of adjoining houses may either form cme or more enclo-? 
sures, according as they are separated from each other, or as 
they communicate to each other by entrarifees from within, or 
private paths from without ; in the latter case, however nume- 
rous, they form but one enclosure on account of the private 
communication ; in the former, as the communication can only 
take place through the public street or road, in contra-distinc- 
tion to a private path or communication, such houses would 
then form separate enclosures, each tenement being walled in, 
and totally distinct from the adjoining ona . So that to form 
an enclosure, it is not enough that houses or lands should 
join, they must besides communicate with each other by some 
common entrance, for it is only in the absence of such conimon 
entrance that tenements may be said to constitute as many 
different enclosures, in which case one only would fall to the 
eldest son for his Pr6ciput. Thus adjoining houses in the 
Arcade would either form one or more distinct enclosures a^ 
there existed any private or common communication between 
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them, other than the public passdge. This distinction Should 
not be lost sight of, as public spirited individiiills need ho Ibhger 
be deterred from entering into extensive speculations ih building 
rows of houses, or purchasifag land for buildlhg lots, sefeing 
that by means of distinct separatidns, either walls or hedges, 
each portion, as a diflferent enclosure, iilay be thade to des- 
cend to different members in the same degt^ df inhfetitance. 
On the same principle, in hirdl districfa, iltiybihltig fields or 
gardens forih one or ihore endosures> lis thete exists br not 
one comtidon entrance or communication between them, bther 
that! the public road or passage,— ^if they are cbrinected by the 
sahie eU&ahce they then form one enclosure ; if they are 
entered by a diffiereUt passilge, and are se|iarated by a wflU or 
hedge, they then form diffetent enclosults. 

The following article cObsecrates the prin- 
ciftle Ihiat, itt fatufe, the eldest sott is only to 
have ONB Pr^ciput oh the estates of tiis parents, 
and points out the manner in which it is to be 
raised. 

Articlb VII. 

The eldest iicm shall take no Pr6ciput on the estate of the survivor of 
his father or mother, unless he have caused a valuation to be made, by 
the Doiizainiers of the parish, of the PrSciptU already taken by him on 
the estate of bis first deceased parent, ieit tne period when he took it ; 
and he shall bring back the said value, that it may be divided, if he 
intends taking the second PricipuL The valuation shall be made by 
the said Douzainiers, both in rents and in money, so that the said eldest 
son may have the choice to bring back the value in either way. If the 
value l>e brought back in rents, mose rents shall be assignable during 
forty years, in the same manner as all other rents created to equalize lots 
among co-heirs^ A grandson who shall already have taken a Priciput 
on the estate 6f his fetber and mother, may always take, in the succession 
of a grandfeiher or grandmother, the Priciput to which his father (if he 
was the eldest son) would have had a right, in the same manner, and on 
the saiiie conditions, with respect to the co-heirs of his said father. And 
it shall be optional with him to divide it with his consanguin brothers or 
sisters, or keep it himself, on bringing back the value of that which he 
already possesses.* 

* L*aini ne pent dSsormais lever qu'un seul Priciput dans chaque lignde 
de 868 parents ; le choix Im est to^jouH riierv6 en observant 

certaines precautions. 
Article 7.— Le fils ain^ ne pourra lever de Preciput sur la succession h^r^di. 

P 
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Formerly, an eldest son had a right to take an eldership from 
all his parents and grandparents, without any regard to 
number ; by this amended law, he is only entitled to take one 
in each line, either in the paternal or maternal, at his option. 
The same may be said of Ihe corresponding Unes in each 
generation of grand parents. This is comformable to the 
fourth article of the petition,* recommending that the eldest 
son be restricted to a single eldership. Its spirit has also been 
preserved by extending the privilege of a single eldership to 
each line of grand parents an eldest son may have ; the object 
being that not more than one shall accrue to him from the 
inheritance of any two parents in the same degree. Thus having 
selected his eldership froin his father*s inheritance, he cannot 
afterwards come upon his mother*s for an eldership, though 
his having taken his eldership on his father's would not debar 
him from taking it on his grandfather's which might afterwards 
fall in. The same reasons will, vice versa, apply to the choice 
he might have made of his mother's and grandfather's estate ; 
in either case he can only come upon the estate of the surviving 
parent in each line, on bringing back or accounting for the 
estate of his .first deceased parent, or grand parent, of such Une ; 
or its value in rents or money, according to the valuation 
which he has caused to be taken at the time of his entering 
into possession of the estate of his fonner deceased parent It 
is only this precaution which will secure him the choice of 
either eldership; for if he have not taken it, he will be 
presumed to have irrevocably fixed upon that which has fir^t 
fallen to him ;— such is the evident spirit and letter of the 

tale da survivant de ses p^re et m^re, 4 moins qu'il n'ait fait ^valuer par lea 
DouzaiDiers de la parotsse le preciput quM} aura lev£ sur la succession du pred6- 
c4d6 delses dits pdre et m^re k I'^poque mdme qu*il le leva ; et il sera tenn de 
rapporter la dite valeur k partage, s'il I^e le second. pr6ciput. L*6vaIuation se 
fera par les dits Douzainiers, taot en rentes qu*eii argent,4»fin que le dit afine ait 
le choix de faire le dit rapport de Tune ou de l*autre mani^re. Si le rapport se 
fait en rentes, elles seront assignables pendant qoarante ans, de m£me que tout 
autre retour de bille. Un petit fits qui aurait d6j& leve un pr6ciput sur I'h^ritage 
de ses pire et mdre, pourra toujours prendre, dans la succession d*un a7eul ou 
ateule, celui auquel son dit pere (s*il 6tait fils atn6) aurait eu droit, de la m£me 
mani^re et aux m6mes conditions par rapport aux cob6ritiers de son dit p^re. 
Et aura Toption de le partager avec ses freres et soeurs consanguins, ou de le 
garder lui-m^me, en rapportant la valeur de celui qu'il possdde d#j4. 

* Vide Appendix, letter A, p.p. 4 and 10, Art, 4, 
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seventh article. It is hardly necessary to state, that a son 
having already raised the eldership on his father's estate, 
would not be debarred froni raising another on that of either 
of his ^nd parents, though no valuation had been made on 
his taking th6 first ; the precaution being only necessary 
where the son, having already selected an eldership from a 
parent in a certain degree or line, might wish to preser\'e his 
right to that which may afterwards fall in fix)m the other 
parent in the same line. This, besides being comformable to 
the general rule which obtains on the subject of eldership, will 
appear still more evident when brought in connection with the 
following clause of the seventh article : ** A grandson who has 
already taken a Priciput on the estate of his father and 
mother, may always take, in the succession of a grandfather 
and grandnaother, the PrSciput to which his father (if he 
was the eldest son) would have had a right, in the same 
mariner, and on the same conditions, with respect to the co- 
*^ heirs of his said father." 

In fact, the two last clauses of this article show that the • 
rights of the grandson representing his father, are, towards his 
uncles and aunts, the same in every respect as those he hay 
already exercised in his father's succession towards his brothers 
or sisters. However self evident these propositions may 
appear, it was as well to repeat them, that no doubt should 
arise respecting the object and consequences of restricting the 
eldership to a single one, in each line oif descent. 
. A feature peculiar to the right of PrictpUi or eldership on 
real estate, is that which allows the elde^ son i\ single Pricu 
put only instej^of two, in case his parents' inheritances fall 
in at the sam^ .time,* which makes it the advantage of the 
sons' to- take their inheritance immediately on the death of 
either parent. Some children, who from a feel'mg of delicacy 
have Qometiines delayed Uius taking immediate possessionx 
have been debarred from a portion of their inheritance, from 
that of both relatives falling in at the same time. When a 
single .eldership could be thus deemed sufBcient in the 
inheritance of both parents, it might be easily presumed that 
one was quite enough under any circumstances, and so it is 

Vide Appendix, letter C, p.p. 34 and 35. 
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settled by the seventh article, in conformity to the desires of 
the Committee, whose remarks upon this subject are ex- 
tremely pertinent 

The remedy which hfts been adopted is a proper one, a.ncl is 
the same as that proppsed by the Petitioners in th^ case of the 
daughter who has received her marriage portion, and who 
accounts for it on her claiming to share in the division of the 
personal property of her parents ; retaining it however, with- 
out any interference on the part of her co-h^irs, if she 
abstains from all claim to such property. 



CHAPTER H. 

OF LINEAL IKI|£]^ITA.NCE Tlfl^THOUX PRIMOGENITURE. 

^aving thus apen the respective rights of children to real 
property in lineal inheritance, where primogeniture exists, they 
shall be i^qw view^ in. connexion with real estate wh^re 
' primogeniture does not pibtain ; but where sons nevertheless 
inherit a larger portioi;i than daughters, which forms the 
distinctive character l;iietw^u such ip^eritances and those of 
personal property, where ^ children inl;ierit in equal propor- 
tions, vrithout ^py distinction of sex. 

The following artiple refers to real property 
situated in particular districts^ which are divid- 
ed among children without the eldest son's 
ppssessing any advantage pvgr his you^pger 
brothers, bi;^t "wh^re sons m^y 3t^l claiipi a 
double portion over their si&ters. Besides 
houses and ignds thus situated, ground rents, 
w^ett^r qr^ated op lapds or houses, withQut 
aay regard whatever as to th^ Ipc^l^^y oa 
which they are due, whether town or country, 
would be divided in the same manner. 



* 
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Abticlb Villi 
The houses, buildingSy and lands,, situated within the barri^res of the 
town, shall be divided between co-heirs in k direct line, in the manner 
indicated in Article 2,* without a Pricipui being allowed to the eldest 
son. The Uniita of the harridres shall be traced as follows :— All 
properties found to the left of the line^ ^rs^*^ as far as the sea, will be 
included in the bai;ri^re^, viz., the Une to pommence on the sea shore at 
Lqngj-store, pairing in front of the said building, taking the road leading 
to St. John's chur^,*^lhrongh the Amballes, as far as the road leading 
tothli C6lib,-r-thr6ughithe C6til8 road to the east of Bfr. Tupper's 
estate, and to the Norai of Castle Careys — then^.deseeiK^n^ by Vauzlo- 
rens'puinp as far as'thq North-west wall of the Town Hospital, — follow- 
ing the line of the said, wall as far as Hospital-street, aacending that 
street,— passing in f^ront of the principal entrance of St Jameses church, 
— up Grange-r^ad as fkr as Vauvert-road, by the top of Vauvert to the 
West of the l^Qtfse belonging to the heirs of the late William Le Cocq» 
esq.,— desceniljng the lane lej^g to tbe Petites Fonti^nes to th^ East of 
the land befonging t6 H/li. J. Cnck. From ihis point the line will cross 
the lands in a stiti^t dIrecticvrBS hx as Motmt-Durandpump — and 
fif(m thesice, al|Bolb a.fikt^ght direc^kHi, ta the East of the lu^le of the 
CharroUerie jno^-r-^ji^ asf(^ f^l(-^i[ke steps^de^cend Yard^Mpa^ 
aivd through ^avdet-road, sus tai; a^ the sfs^i 

This article contains two yery (itistfiiCt prbposiitions ; — Hxe 
itiode 6f subdividingiptoperty within the bmi^ree or precincts 

f ; ' ' ") ■ ' - * ■ 

* Tiiat is ^o lE^y. the jsops may have a double portion. 

f ExtemdM dea^BitutrUres ds {AlHUe.-r^Ze droit tTJUietse mt le§ immeu* 

Article 8.--Les ms^^os^ $<ii?c«i et ternuns situ^s ^9X^, TenceiDtf dea^r- 
ri^res de la Ville, seront. paitagi^ entre coh^ritiers en figne directe, de la 
man^^se iBdi^tiee ^^ai^i l'f#tle ]^, ^n^ ^*ajti9^ pr6cipvt soit atoooid^ au fila 
af D^ Les limites de cette enceint^ /^^ont tr%c6e8 oomo^e ^ujt : — ^Tovt. qe qjn $e 
trouvera k g^aujcbe de la 1ig:ne ainsi 'trac6e }usqu^& b mer, sera compris dans 
1^ dit^ m^lPf^ / 8^w*» --^iCoipap^ieDMi^. 1^ Ifg^e ^eft dites. Vooitts. an riysffe. 
et paaipint en devant^ et par le carretour du magasin ^it Lon^-Stwe, prepdre. 
par la roie menant il^^Iise St. Jeaq ; soivre la route des AmbaHes Jasqu^iu 




spii^Ja^ Iigijft,da;f>^te' fij^^jlle. i^^a'A 1^ ra^. di^ d# li^tal, mooter 
cette rue^ et passant en dev^nt de la g^^^ entree dfi I'igglise de St. Japies, 
contkiueF &' mbater Jnsqii^aa canrefoar au baut de kt rue $i; Jame^*' Die 14^ 
pr/so^ 1^ gp^and^. i;9ufe fu OMi jjifsqtt.'au .^nr^our de la Grapge-; tpu^n/sr 
^ gaucde et pas^nt $ pea-pres en drp^ie ligne, & TOuest de la ip^ison des 
bftrittefa de U^ WiUiaii><Piefre Le^ 'Cooq, 6c. ; descendn la petUe raette 
escarMge 4 I'E^ d;a t^miin 4u Si^H^ Q^c^, i^^§^*^ la xu^tt^ des Petitefi- 
Fontai^es. De cette pairtie de la ruette traverser les terres en drolte ligne 
jutqu'i la poiQpe dans' la giandtt route du Mont^Durand; et da Ih traverser 
aussi les. terres. en droi^ |igne j^qa*au ooin de TEst d^ I'^cluse de la Char, 
rotterie : de la monter la' ruette elite Pa^k Lane Stepi jusqu'au cheniin 
venant de la Vasde: d^ipendre le di^ c|)Qn|$n jusqi^'att carrefpur do pied de 
la Varde, U pren^'la route de llavelet et la iniivre jlusqu*^ la mer. 
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of the town parish, where 'no eldership is allowed, and the 
extent to which sudi b^rriferes.are carried o'lit 

This is perhaps the most important article of the new law ; 
certainly that which has formed the subject of inost discussion 
and even modificationVas fer as extent jgO|^, by thie' States ; 
but which, it must be confused, has liot met ftie wishe&o^ the 
vast majority of the parishioners in town» who demanded the 
principle. of equal division within the barridries, alnd >wh6se 
interests it indeed solely cdticefiied. ; Thisipriticiple of eqnal 
division, earnestly demanded by the Petitioners' in 1838, as 
conformable to reason, justice, and sound ppUcyy-— disiqissed in 
halif a dozen lines by the Report of the Court's Commitiee in 
April,I889, becausb it is said that with r^rd to such prdperty 
daughters sure Already be^it^j trgaM ip^\i yiath' r^r(J to real. 
propeiHy iiiuatdianywii^^e^^ inutile Report 

of .tbeiPeiitioriers*:.Committee, 'Of 'thfe: Ttiv May^ following,* 
of wMch' a^^^^nde^ «g'^lS;t^^ prominent 

feature, — ^was rejected by tlie iStafe^, where 'rfie^'t^ 
y^\iose i^ll>itant9i ^ "wMly opneenvs, may intrutHbe said to 
t)^ iH^hpIl^ unrepi?sQiSitedb riind as Aimftttor^of ccmrte set abide 
by the Privy Council, before whom no one appealed to defend 
their interests, though many of its inhabitants had some 
buodi^dq, oaot indeed\to8a:y thousands, at 6take, by the aug- 
mentation of value vrtlifcfe^^^^ the principle 
Wduld * ha\fe ;<icCUrrM' -m^ t^^ the predominant 
feeling being to equiaii2& children wh^neror state policy is not 
opposed to this, priiiciple.. View^cUlrom whatever point, whe- 
ther sound policy, justice, th^ affcifeftteufetom df Normandy, of 
such high authority oh so mapy poiBts wiihjfipmie of pur 
authorities, every thing in the shiap^/of fttgumfeirit "j^^^ 
princiflle of eqv^l division of properf^f sitMaiieii w- towns, 
though a similar, mode* of difision would 'jteve^a^^ 
tendency, if applied^ to ruml J^istricts, {rom tlie^,tQQ e^ten^ive 
dism^emberment of estates foWhii*. it ;'^ u|timiately 
lead." 'Th^ feelings of the inhabitants upcm this subject, detfinot 
be better expressed, tha,n by the general, ' not to say universal, 
desire manifested by proprietors of lands, gardens, and dwel- 
ling h6uSe^, in the precincts of the tciwtt,, to be iijcluded 

• Tide Appcttdix, letter, D.:P.p. 49, .'fiO and #1. 
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within the bamdres, and the exainple pf some honorable men, 
who disdaining to take advantage of an uiyust and unwise 
law which excludes sisters from their just portion of such 
inheritances, have admitted them to share on an equality with 
themselves^ How long will the law render the just alone 
sufferers, and support such as would take all to themselves, 
in their extravagant notions respecting the necessity of favour* 
ing one sex to the prejudice of the other, when neither the 
statesman, the political economisti the divine nor the lawyer 
can furnish the slightest reason for so doing, with regard to real 
property thus situated ? Commerce and Agriculture, those 
main sources of public prosperity, require very different rules 
in the transmission of property to corheirs. Commerce needs 
neither the sacrifice of feeling entailed by primogeniture, nor 
that any peculiar advantage should be ' granted to any one 
child over another ; on the other hand the extensive subdivision 
or piecemealing of land is the bane of Agriculture, Where 
such a marked difference exists in the nature of things, is it 
then so very difficult to introduce a corresponding one in the 
nature of the laws by which they should be governed ? Does 
not the wisdom of rulers eminently consist in thus subjecting 
to different Jaws, propertiei^ which from the nature of things 
require such different rules to enhance their value .^ Is the 
idea that uniformity of law should reign throughout town 
and country to overrule the dictates of justice and sound 
policy, which have prescribed a difference in such laws, a 
difference too which has existed both in Normandy and the 
Island,* from time immemorial, where property in towns has 
never been subjected to primogeniture ^ as the following 
article, the 270th, of the ancient custom clearly demonstrates ? 
" Brothers and sisters share equally such inheritances as 
" are in burgage throughout. Normandy, even in the bailiwick 
*' pf Caux, in such cases where daughters are admitted to 
" share."t And in the following article it adds, **That 

* See the Approbation des Lois of 1582, quoted on page 3, where it will 
be found that it is only with regard to real property situated beyond the pre- 
cincts of the town, that is to say, without the bartierea, that Primogtniture 
exists. 

t VVhich they always d|d to nal pioperty, whether,they w^re married or not, 
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** although the daughters have ho claims on farms ahd build- 
*• ings situfited in the country ^ wheh there are not more 
** buildings than brothers, they may nevertheless take their 
•* share of houses situated in towns or boroughs.*^ Art 271. 

Not only real property thus situated, but ifredeemable rents 
or mortgages created on such lands, and which represented 
their annual valtie, partook of the samte nature.* 

Notwithstanding All these reasons iti feVoiur of the equal 
division of property within the bart-iferi^^ Without any regaixi 
to sex, the States rgected the ptiiiclple,- as hfed done the Court's 
Committee ; it being now stated that the houses, buildings, 
and lands situated within the bairi^rfesi bf the town, shall be 
divided between the co=heirs in lineal successions, in the 
manner provided in the 2nd Article, that is to say^ the sons 
shftll tslke twCkthiids, the daughters one-third, in such a 
manner, however^ thdt in ho case shall the portion of any son 
exceed double that of a daughter ; or thfcit her portion shall 
exceed that df her brother : sllthbUgh it may be equal to it, 
as is the case whenever the number of soh& equals or exceeds 
double the number of daughters^ 

Another reasoh adduced by the Court's Committee for not 
subscribing to the principle dettianded by the Petitioners, of 
an equal ditision of such lahds vdthoUt distinttion of sex, vvas 
that the son^ who might feel inclined to continue their father's 
business, Would be put to fety coni^iderable ihcbtlVenience, 
had they to pjly thdr co-heirs, in return, tod heavy rentals, 
or hypothetations oft stich property. 

Were the soni^ obliged in any cise id take to their parent's 
property, this argument might be entitled to some weight, 
but such is not the case ; they may accept or repudiate their 
parent's inheritance as they please, and if neither they nor 
any of their Co-heirs choose to accept that portion of it, 
more particularly that situated withih the barri^res, all are 
then at liberty to dispose of it for the cortimon a!ccount of 
the succession, as provided by the ninth article, wherein it is 
stated that each heir, according to seniority, will have the 

* Respecting these rents, Basnage, in bis Commentary on the S70th Arti- 
cle, expresses himself in the following terms :— " Of rents due by owners of 
property situated within boroughs ; daughters entiUed to share in their father's 
succession, will take a portion equal to that of their brothers/' 



Ait. yilL] WITUQUT PBl|tI0Q£|i|7UKS, 25 

choice of the pr(^rty situated wUhin the barri^res, com- 
mencing by the sons, and on their refu^l^ proceeding to the 
daughters. 

Another rea^oa adduced by the Court's Conimittee for not 
subscribing to the principle deaianded by the Petitioners, of 
an equal division of such lands wUhout difitinction of sex, was, 
that the sons who might feel inclined to continue their iather'^ 
business, would be put to very considerable inconvenience, 
b9d they to pay their co-heirs in return too h^vy rentals, or 
•hypothecations on such property.^ 

Were the sons obliged in any x:ase to take to thdr parent's 
property, this argument might be entitled to some weight ; 
but such is not the case ; they may accept or repudiate their 
parent's inheritance as they please, a«id if neither they nor any 
of their co-heirs choose to accept that portion of it, more 
particularly that situated within the barrii^res, all are then at 
liberty to dispose of it for the common account of the succes- 
sion, as provided by the ninth article, wherein it is stated, that 
each hdr, according to seniority, will have the choice of the 
property situated within the barri^res, commencing by the 
sons, and on their refusal proceeding to the .daughters. 

It is also difficult to see how an equal division among the 
co-heirs generally, should have a tendency so much to over- 
burthen with rents this kind of property, when the principle 
of equitable.division among the sons has not thus far produced 
such a result The great number of rents lost on houses in 
town, of late years, has been occasioned, not by the subdivision 
amongst many co-heirs, but by the gradual depreciation of this 
kind of property, through decline of trade at the peace, and 
the preference universally given by strangers and afQuent 
persons to houses with gardens situated in the suburbs of the 
town, and to others in the country, which for many years have 
in consequence fetched a comparatively high rental. To 
these causes, and not to the principle of subdivision, must be 
attributed the depreciation of property thus situated, and the 
consequent losb of rents constituted thereon, at a time when 
their value was so much more considerable. No property has 
so much suffered in this respect, as stores and vaults, ^notwith* 

« Vide Appendix, letter C, p. 34. 
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standing that for accommodation and excellence, those of 
Guernsey are not surpassed by any in Europe. 

So far indeed from the principle of equal division having 
the effect of depreciating property, it would, on the contrary, 
tend to raise it considerably, as parents then would find a safe, 
• commodious, and equitable means of investment for their 
children, instead of laying out their capital in foreign stock, 
where many are tempted to invest their fortunes, less on account 
of the rate of interest it yields, than through the more absolute 
ownership it vests in the holder, and the more equitable man- 
ner in which it is divided among co-heirs. 

That the inducement to divide real property more equitably 
among co-heirs is very great, may be easily perceived, from 
the anxiety of proprietors of every description, in afSuence or 
otherwise, to get their property included within the limits 
of the barri^res^ and the general feeling of disappointment 
evinced by many who have not succeeded in getting theirs 
so included. It cannot then be doubted that the proposed 
system of equal division was a wise and just one. Demanded 
by the vast majority of house proprietors in town, and sup- 
ported as it was by the ancient law of Normandy, could it 
be supposed that.it would be defeated on the bare ground 
that it had a tendency to overburthen their property with 
rents? 

But is there then no remedy for this comparatively trifling 
^disadvantage ? A few moments reflection will decide. What 
■difficulty would there be in abolishing the system of creating 
perpetual wheat rents on such property, known as rentes 
foncieres, most of which fluctuate with the price of corn, 
when it is physically impossible it should yield any grain in 
return, and rendering all such rents essentially redeemable at 
a certain fixed rate, say twenty pounds per quarter } This 
would prevent town property from becoming overburthened 
with rents, and arrears, which generally terminate by crushing 
the owner, Garanties or tparraniies, the great bane of our 
system of landed tenure, would thus become simplified, and 
lose much of their pernicious influence, ^s each would be 
induced to lay out a portion of his means in relieving his 
property as soon as it became in his power to do so. Among 
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co-heirs, particularly, tlie system of purchasable rents would in 
many instances prevent the creation of those irredeemable 
rents, the pernicious influence of which is so justly dreaded, 
by all the co-heirs then finding it their common interest to take 
their shares in money instead of assignable rents, which, io 
the course of years, so frequently turn out a loss either to the 
assignor or the assignee. 

In this way, justice would be conciliated with sound 
policy, the female sex would divide in equal proportions with 
the male, and the heir to whose lot such property would fall, 
would always have it in his power to <Iischarge the hypothe* 
cations on it, at his leisure, or in other terms to render it his 
own ; for whilst the rents or hypothecations remain, it may in 
reality be said to belong rather to his co-heirs, than to himself. 
At least one would no longer hear the injustice of one system 
assigned as a reason for upholding the bad policy of another, 
nor be condemned to listen every now and then, to the useless 
lamentations of sufferers, whose loss entirely proceeds from 
th^ir own passive submission to the cause of their wrongs. 

Were any further arguments required to show the justice 
and policy of a more equitable division, they might be found 
in the Baillif 's words, which though set forth merely 
with a view of extending the bkrri^res beyond the limits 
proposed by the Court's Committee, will equally apply to 
promote the principle of an equal division of property situated 
within their limits : — * In Town,* said the Baillif, in his nolice 
of convocation of the States,* for the purpose of deliberating 
on the reform of the laws of inheritance, * where the fortune 

* of fathers is often totally laid out on the land which belongs 

* to them in houses and mercantile establishments, there would 

* be the greatest injustice in granting the whole to the eldest 

* son. It was this consideration that gave rise to the distinc- 
' tion between properties situated within and those situated 
' without the barri^res, a distinction become as a drop of 

* water in the sea since the town has so considerably ex- 

* tended, and which renders the extension of the barriferes 

* absolutely necessary, and at leaait to the extent proposed by the 

• Billet d'Etat issutd the Tth of February, 1840, convcBins tlie States for the 
14th of that month. 
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' eighth Article* respecting which a» complete unanimity 

* reigns among the inhabitants, ai^ it is possible it should upoft 

* any subject Never were more Mite reasons adduced than 
' against this measure. Housed and dominercial establish- 

* ments, it is said, would become burthened with rents by their 
•repeated subdivisions among co-heirs, as if renti^ created 

* thereon could ever be more advantageetisly laid out than in 
' relievitig their wantd and enabling them to set up in business 

* to obtain a livelihdod : as if any co-heir could be compelled to 

* adcept any portidfii 6f inheritance burthened beyond its value ; 

* and even supposing atiy portiori was thus overburthened, 

* would not justice reiqttire that the loss, as the gaifir, should 

* be equally distributed athong all ? At any rate can reasons 
« sufficiehtly powefful be adduced^ to put a whole family 

* penny less but of dodrft, Which might be possessed of the 

* iheafts of living ill cottifortj for the purpose of supporting 

* in affluence an ^Ide^t son whose accumulated wealth may 

* have cauted him to contract habits of laziness ?• 

It may n5W be feiriy asked, could more powerful reasonil 
be adduced to engage the li^ishtture to grant the claims of 
the proprietors requiring th6 equal division among their chi}* 
dreh cff houses and lairfs so situated ? Notwithstanding their 
earnest wishear, supported by the vote of the Town DoUzain6, 
who may be preSfumed to be ai9 competettt judges as any on the 
merits of such a questlbtt, their Claitti was rejected by the 
Court and States Without an effort being inade to support it 
before the supreme tribunal of the l^kture, where it must 
have triumphed had they Ottly been heard In its defence. 
So that at present, real property situated veithin the barriftres 
continues as formerly to be divided among eo^heirs without 
the privilege of primogenitui'e, thatiS^NJtbe sons take two- 
thirds and the daughters one^third, without however in any case 
the portion of a son now exceeding double that of a daughter 
or that of a daughter ever exceeding a SOn*s portion. 

In feet the distinctive feature betweetk the Ami and eighth 
articled should not be forgotten, no PfUiput or eldership 
ha^ t\tt been allowed to either Sons or daughfeM ^pon pro- 

• Thii AtHcte, as tmended by the Sti^teS* CdnftiilM, a4# rortas Hie BUi 
Article of the modern law. 
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perties situated within the barri^res ; nor have any of the 
privileges of primogeniture existed in Guernsey any more 
than in Normandy oiWtach properties, only that now the 
sons in most instances still take two-thirds to the daughters' 
one-third, whereas in Normandy all co-heirs in parity of 
de^ee ever divided it in eqlud proportions without any distinc- 
tion of sex. .. 

It would be superfluous to trace the present limits of the 
barri^es^ that having been done already by the second section 
of the present aiticle. By comparing these limits with those 
set forth in the 8th article of the Report of the Court's 
Committee,* it will b6 Iseen how'triiich the States have 
^s^tended them. It is true that between the dth of April, 1839» 
when that Report was^^ framed, and' the l^th of February^ 
1840, when 4he State* definitively adopted the present 
^tem of the barri^re^ as ratified by her Majesty in Council, 
pJubKcc'opitiion hstd become more decidedly than ever pro- 
nounced in its favour ; and it only required of the States to 
grant the principle of the equitable division within these 
limits, and that every parent should have the faculty of 
disposing of one-third of the whole value of his property as 
he pleased among his children, to have satisfied the great 
majority of inhabitants, and to have put off the further con* 
sideration of law reform for a century to come 

It cannot be too often repeated that it is less the number of 
rents created on town property than their irredeemable nature 
that has contributed to its depreciation, to mitigate which the 
qrateitl of rettaite^ or right of redemption, which might be 
nuM^ appropriately called, abuse of redemption, should be mo 
dified^ and thus- one great incentive to create them on property 
will disappear^ as purchasers would no longer be so frequently 
disposed to buy real property for rents of this kind, with a 
view of preventing tfie relations of the vendor withdrawing 
it for themselves, «8 they may now do, whenever it k sold 
for ndoney) or redeemabte rents» however inconsiderable the 
i^nount of the Itmner, or number of the latter. 

Resecting the number ot ris^aites by only idlowmg them 

• ^ (heae Bmits H-ao^ \n tJtm tif hth Article of tbt Report of the Cottrt*^ 
Gbmaiitlee, whose ol^^ctafipearg to have been oiereljr to include the eommercitl 
parts of the town wHlun the bani^res. Appendix, letter C, p.' 1A. 
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after sales of real property inherited^ added to the circum- 
stance of rendering all rents created on bouses which have not 
one verg^e of land attached to thein^ essentially redeemable, 
would further tend to mitigate, if not indeed remove, many of 
the evils of guarantees^ the great bane of our system of 
tenure, the ancient bail a rente of France before the 
Revolution, but which, like many other institutions that 
originated in distant ages, when owing, to the scarcity of a 
circulating medium lands were rather exchanged than sold, 
have disappeared from its code of laws, ajid been replaced by 
a system of hypothecation much more pimple in its adminis- 

^ tration, and better jsuited to the habits and interests of a great 
mercantile communityi It must however be stated that 
such powerful reasons do not exist for abolishing com rents 
on lands as on houses, as the rents, : on :. the : former may 
be- truly said to represent ihjieality its annual v&lue, for which 
parties are at Uberty eitlier to exchange or sell their agricul* 
iural property. 

The mh^tct oi guarantee deserving, from its intricacy 
and importance, a more minute consideration than it would 
be proper here to give it, shall be reserved for a separate 
chapter, when its origin and its consequences shall be 
developed, as this could not be here done without carrymg 
the present chapter on Lineal Inheritance without 
Primogeniture, to a greater length than would corres- 
pond v\rith the circumscribed Umits of this Commentary on 
the amended law of inheritance. The object of entering 
into further details will be to show the pernicious influence 
of guarantee on our system of landed tenure, particularly 
with regard to property situated in towns, with a view to 
supply a remedy, without which, notwithstanding all 
its vaunted advantages, it can be considered but as of 
very doubtful utility. Indeed the very bulwarks of real 
property are sapped at their basis by the insecurity which 
must ever attend a system wherein the purchaser of real 
estate, and the subsequent purchasers, can only consider them- 
selves safe after a possession of forty years, that is to say, after 
the expiration of the term prescribed by the Statute of 
Limitations, as necessary to secure a good title against all the 

, indirect liabilities to which such estate is subject. 
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The following article refers to the mode of 
division of property within the barrieres^ and 
regulates the rights of the parties to choose 
after once all the co-heirs are agreed upon the 
mode of partition. 

Article IX. 

Properties situated within the barridres of the town, becoming 
divisible in direct successions, shall previously be valued by the Douze- 
niers of the town, and each of them forming a lot with its dependencies 
shall be successively offered, at the price of the valuation, first to the 
sons, and afterwards to the daughters, according to seniority. If the 
eldest son chooses the first lot, the second shall be first offered to the 
second, and so on in this manner. Such of the lots as are refused by 
all the co-heirs at this price, shall be sold by public auction for account 
of the co-heirs.* 

Formerly every house situated within the barriires, was 
divided among the co-heirs, which not unfirequently turned' 
out a considerable loss to the estate generally. It is besides a 
great advantage both in a public as in a private point of 
view, that houses should as much as possible belong to single 
owners, which puts an end to those questions concerning 
the exercise of rights between proprietors in common and 
joint proprietors, which so often arise and which are frequently 
so difficult to decide. It was for this reason proposed in the 
Petition, that the principal heir might have the choice of any 
house or tenement situated within the barri^res at a fair valua* 
tion, instead of dividing it among all the co-heirs ; a principle 
acceded to by the Committee of the Court, and sanctioned 
by the legislature ; the ol^ect being to secure to the eldest or 

* Sysikme particulier de division ddopU dans les barrihres de la viUe ; la 
Douzaine jf 6value Us lots^ et les gardens suivant leur alnesse 

choisissent avant les files. 

Article 9. — Les propri6t68 situ6es dans les Banidres dela Ville, qui tomberont 
en partage en succession directe, seront d'abord ^valu^es par les Douzaioiers de 
la Ville, et cbacune d'elles fonnant un lot avec ses d6pendances sera offerte k 
cette Evaluation separ^ment et successivement aux flis et ensuite aux filles 
suivant leur atnesse. Si TatnE cboisit le premier lot, le deuxidme sera offert 
en premier lieu au second fils et ainsi de suite. Les lots que tous les co-b^rl* 
tiers refuseront de prendre ik la dite Evaluation, seront licitEs publtquement pour 
It compte de la co-h6f EditE. 
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to any other child, the entire premises in which die parentis 
business has been carried on, and which thus devolving 
undivided to the party who is enabled to reap the greatest 
advantage from its ownership, he will, as a matter of course, be 
induced to give the fairest price for it, an advantage which 
would be lost to the estate generally, had the old law for 
dividing such houses in the barri^res any longer continued. 

If the eldest son will not accept the valuation set upon it 
by the towo Douzaine, then it will be successively offered to 
the sons and daughters in rotation, according to seniority, 
rrjales however always retaining a priority of choice over 
females; — ^the object being less to grant any particular heir an 
advantage over bis co-heirs, than to prei?-eot a$ much as possible 
thesubdivision of real property which in a wnall Island, besides 
other evils, has a great tendency to generate pauperism. If 
there are several houses or tenements within the barriferes 
belonging to the estate, they do not under the new law fall in 
common to all the co-heirs as formerly, each having his portion 
of every house, but are to be divided in as many lots, which 
are duly parcelled out among the co-heirs, and rated by the 
Douzaine, as tbe most competent judges of their value. 

As to the right of selecting these lots, it is very clearly de- 
termined by the second and third clauses of the ninth Article, 
wherein it is stated that — If the eldest son chooses the first 
lot, the second shall be offered to the next in seniority, and so 
on in rotation. If the eldest son refuses the first lot, he shall 
have the -choice of the second, and so 'on in the same manner. 
Such lots as are refused by all the co-heirs, at the valuation put 
upon them by the Douzaine, shall be sold by public auction 
for the general account of the estate. 

The faculty thus allowed to each child to accept or reject 
each lot according to seniority, proves the anxiety of the 
framers of the new law to prevent the subdivision of property, 
and the clause by which it will be sold to the highest bidder, 
in case all the parties refuse it, is in strict accordance with 
the common law, which provides a sale by auction either 
among the parties themselves or among strangers, whenever 
two or more proprietors of any object cannot ^gree among 
themselves as to the mode of disposing of it, nul n^est ienu 
dc tester dans Vindivis. 
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In feet there is quite as much reason for thus preventing 
the division of houses among co-heirs, as there is for preventing 
the subdivision of furniture which has long been adapted to 
a certain locality ; these.subdivisions profit little to the co-heirs 
whdn sfaared amongst them> vrhereas to the person in actual 
possession the loss may not unfrequently be a serious one : — 
thus are proper means provided by the amended law for each 
co-heir to suit himself. 

That discrepance which -existed between partitions of real 
l^operly in rural districts, where the eldest son took every thing, 
and those in town where the liability of property to subdivision 
among co-heirs became ^ frequent subjciQt. of discontent, has 
been set aside by the modem law, which in every instance, 
provides not only against the dismiemberment of estates, but 
alsQ for a more . ^ual ' distribution of real prc^rty among 
co-heirs, and these together, constitute its main features in 
regard; to lineal descent. 

The following article^ which, provides for the 
married daughter who has not been provided 
for by her pareiits, closes the subject on lineal 
inheritance. . 

t • 

Article X. 

r 

Married daughters shall have a ri|ht to share in the successions of 
tiieir father smd mother, provided tney briD^ back to the divisioti th^ 
caj[ntal they may hlive received from* the parent whose succession is 
ahou^ to be shared. But it $hall always be optional witli tbeio: to retain 
their capital, on their declining to share in tbjs succession,* 

By this legal provision Befciired to the ittarried daughter, who 
has neither received a marriage portion from her parents, nor 
been provided for by a tn^rrifige contract, one of the grossest 
and most unwarranta)ti»i^ iiyuStices of the old systerri, is remoVed, 

f ,i^9jUie9 vmH^b partagerfntdi^ drifit ^aua la €ghiridU6 en rapporUni 

d partage leur Dot^ laquelle ieur sera exelusivement devalue 

quand elles s'abtHendront d'y eHtrer. 

' Arttele 10.— Lea filles marieeff partai^eront de droit dans les saccessidiis 
ttioibili^res de^eyrs p^res et ip^rei^ pourvu qa>ll^ rapportent k par^Mre la Tklt 
qu'elles auront re^ue du cl6funt de la succession duquel il s*ag^it. Mais ellea 
auroDt toujouralaficult^ de rotenir la dite Dot^edvefasaDt d*entrer en partag^«« 
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in accordance with Hie principle laid down in the petition,* 
that married daughterg should always be admitted to ahart 
with their brothers and siatera on accounting to them for-their 
marriage povtionsi and when» having received none, Ifait tliejr 
should be admitted to share as a matter of course. This legai 
reserve has been animadverted upon as uigustt where the 
daughter marries a rich husband; but an exception of this 
nature cannot surely be adduced as a reason to disinheiit a 
child Besides, it not unfieqpiently haf^pens that a rich 
bachelor will prefer a rich maid, and in'tbe absence of a l^ai 
resoi^tioni prudence would always suggest to him the 
propriety of a marriage settlement, which often so strongl}^ 
rivets the hands of obliging parents, that they frequently b^ 
come the bankers rather than the guardians of their chililwiii 
Formo'ly there was no legal reservation for married dai^gh-i 
ters^ cobsequently whefi not estprnUy reserved to shaMi m 
the inheritance by will or otherwise, tfiey could claibd no 
portion whatever of it, . though nothing had been received 
by them from their! parents^ a cu6t<Mn that constituted a 
direct anomaly in a law^ which expressly decrees that a. parent 
shall have no power to treat one child more favourably^ 
or, by parity of reason, worse, than another. Nor was 
this the only or greatest anomaly in that law, for we^ find 
that though a daughter who had received nothing was 
virtually disinherited when not expressly reserved, yet if, 
tt any time during n]|af riage, she had received douUe:^ 
treble her portion, on her being reserved by her parent, ajble 
could stiU share, with her brother knd listers, an equal po^Cioa ' 
of his personal inheritance. All the^ anohialiedr have l^ieto 
swept away, and the right of married daughters, to inherit 
personal property, put upon the same footing as their rignt to 
inherit real property, w^ich they have always had the power 
of sharing with their brothers and unmarried sisters, whether or 
not reserved to the inheritance. 'The only difference that can 
iww be made between their condition and that of theh'tinmar-^ 
ried sisters, is, that during marriage tbdr parents may order the 
capital of their proportion of inheritance to be placed in trust 
They notwithstanding receive the dividends, when it is deemed 

• Vide Apptndis, kittr A, p.p,4an4 10, Arte. 
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exp^irat to place the principal beyond the controul of their 
huftondfl^ at whose death boweyer 9ucb aiaten recover the 
dif^iOml of their cipAtoL* Why should not the same power 
be seated in a parent over his own prodigal child, as ia vested 
in him oirer bis married daughter and son*in4aw : is not the 
principle equally subject to abuse in both instances i is it to be 
supposed that parents in the vast majority of instances^ would 
turn such an authority to an unwise purpose? 

The second clause of ibe tenth article, granting the married 
daughter the faculty of retaining her marriage portion, by 
refusing to sharejn the inheritance, is an advantage peculiar 
to herself, a very great one indeed, as it may in some d^ree 
preserve her from the oonsequenoes of pectuiiary misfortunes 
occurring to her parents after her own marriage ; yet neces- 
sary for the maintenance of any marriage settlement which 
may have been entered* into between the husband and her 
parents* Such was the reason of its being set forth in the 
Petition, that in lineal inheritances the married daughter 
should have the optum oi sharing the personal property of 
her parents, oh her accounting for her marriage portion ; a 
faculty, which thus bestowed, not only preserves the rights of 
eveiy member of the ftmily, but violates none of the engage- 
menia arising fixan settlements entered into with those allied 
to it. 

From the terms in which the tentli article is couched 
'^ pourpu que lesfiUe9 mariieB rappartent a pariage la.DoT 
qu'eUe$ awront refue,*^ and whkh in the Order in Council are 
construed, '^ prindded they bring back to the ditieion the capi- 
tal they may have received from their par eni^s inheritance,* 
it is easy to perceive that married daughters are by no means 
bound to account for any annual sums allowed them by their 
parents, in the shape of a maintenance, inccnue or present ; 
it is only for the marriage portion or capital received by virtue 
of settlements or agreements, that they are accountable to 
tiieir co-heirs, and this cleariy appears from the term Dot, 
which, after mature consideration, was introduced by the 
States, as an ama»dment to the tenth artide of the Court's 
Committee. The parent is already too dependent on 

* Vide Appendix, letter E, p. 63, Art. «9. 
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his children with regard to his pecuniary settlements, or 
disposal of his fortune, for the legislature to have dreamt of 
drawing his fetters any closer ; and should th6 children living 
with him at his death, find iault with the annual apportion- 
ments made to their married co-heirs, these on the other 
hand might rejoin by calling them to account for their 
maintenance, which would often have the effect of turning 
the wealthy parent's abode, as well during life as after his 
death, into a complete counting house, where each member 
might instal himself judge of his parent's annual disburse- 
ments, or apportionments among his children. 

CHAPTER III. 

OF INHERITANCE IN THE COLLATERAL AND ASCEND- 
ING LINES, 

It would be difficult to conceive any part of the law or 
constitution which called for more serious investigation than 
the system which heretofore prevailed in collateral and 
ascending inheritances ; it would indeed be hardly possible 
from the innumerable systems which have prevailed from the 
rudest ages to the present time, to find one more incongruous 
in principle, or more barbarous in its consequences, than that 
which to the 3rd of August, 1840, existed here. Though 
during the reign of feudalism the system of inheritance was 
as replete with injustice as might be well imagined, from the 
constituted authorities sacrificing every principle of affection, 
justice and honour, to the ruling passion of perpetuating a fami- 
ly name ; at least had they some ostensible end in view. But 
what could possibly be the object of selecting and continuing 
here, the very worst of systems ; where the sister was treated 
as illegitimate in presence of her brother in all collateral inhe- 
ritances ; where, again, if he died and left children, these too 
were treated as illegitimate in presence of either their uncle 
or aunt ; where representation, that remover of injustice by 
drawing closer the ties of parentage and relationship, so 
eagerly sought after by all nations claiming any pretension to 
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the qualification of civilized^ existed in some instances, whilst 
it was arbitrarily igeeted in by fiir the greater number, for no 
other reason apparently, than because uniformity in legislation 
ill accorded with the notions such rulers had formed of a 
sound system $* and where, finally, parents were treated as 
criminals, by tiieir inability to inherit from a child, whose 
whole fortune, whether consisting in real or personal property, 
— ^property which he fii^quently owed to their natural and most 
commendable desire to secure him during their own lives a 
competent maintenance,. — in return went to a more distant rela- 
tive, and, in default of such relative, to the crown, as if the 
parent had been fairly convicted of some heinous offence. 
That such abuses in reality once prevailed could hardly be 
credited, were it not for the existence of the order in Council 
of the 13th of July, 1840, expressly abrogating them ; but 
that they should have met with official supporters to the 38th 
year of the nineteenth century can only be accounted for, by 
referring to that blind attachment to an existing system of 
things, merely because it does exist, which, more tihan any 
other cause, obstructs the course of improvement and legi- 
timate reform. 

' With such a system any change could not but be an improve- 
ment, and though in ascending inheritance it is as advantageous 
as could be expected, yet in collateral inheritance to personal 
property and real property purchased, or in other terms to 
acquits, it might have been still further improved by allowing 
in all cases Represeittation, or inheritance per stirpes 
among nephews and nieces, whether they inherit with uncles 
or aunts, or whether they come with other nephews and 
nieces, the descendants of uncles or aunts, to their relative's 
inheritance. This would have rendered* the law in Collateral 
successions more uniform^ by assimilating more than, ever the 
system which prevails in the prapre, or inherited real 
property 9 to that of the acquits, or purchased real pro* 
perty, as well as to personal property of every description, 
which in reference to the subjects of Inheritwce and Wills, 
should ever exist on : the same footing. 
Before the changes introduced by the new law respecting 

* Vide Ap^dix,- lettier AVT(>.p; 7 aind S.' 
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Collateral inheritance^ a^ reviewed » it may be pi^oper ta point 
out the mode of determining heirs t|o eoiA pn^KVty either by 
the lines of parentage^ or the d^ree^ of relationslii]^r^ibe 
difference which exists in inheriting by branches per 9iirp^ 
or by heads, per eopttoc— and lUso' the. efi^ts of Repje»* 
sentation^ by means of which children no longer deprived, 
in certain cases, from inheriting frcxn their relations^- in con* 
sequence of the death of their parents, are by represent!^ 
tliem, enabled to derive the same advantages as diemaelTea 
would have done, had they survived the person whose 
property is to be divided* 

A line in Inheritance is the order or series of persontf 
descended from a common ancestor, and is either direct, 
collateral, or ascending. 

It is said to be direct whoi descending immediately from a 
c(mimon ancestor, and is said to be so many degrees distant 
according to the number of generations there is between the 
person reckoned from and him concerning whom refisrenoe 
is made ;•— -thus the son is one degree removed from the 
father, two d^;rees from the grandfather, thrss from the 
great grandfather, and so on, eul infinitum, reckoning accor>« 
ding to the number of generations. Those persons may 
however be said to be united to each other by a common 
stock ;-^the great grandfather, by a line or link which may be ' 
defined a series or chain of persons descended from a common 
ancestor, wneulwm fenonarum a& eodem stifnie desoenden^ 
Hum. Persons thus united by descent^ are properly speaking 
those only which are entitled to the name of parent, because 
from them alone are tbey issued or sprung ; the term parent 
being derived from p axere, to proiuee, tlie extent of d^ree 
is there&re reckoned by tiie distance of parentage between 
them. In the collateral iwe, «b the parties are not descended 
one from 4he other, bovrever dosdy alHed they may be, the 
ties which unite them can only be those of relationship, and 
the#Btafice between each is said to constitute so many degrees 
of rWo/umsAip, not of parentage. 

The only difiPerence existing betvroeh tfie ascending and 
descendiQgline is, that in the former, generations are reckoned 
from the son upwards, and in the latter, from the common 
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ancestor downwards ; the degrees in both being necessarily 
determined by the distance there is between the ancestor and 
the party re£arred to. . When the distuice between them is 
very gt^eat^ from the length of time which must have elapsed, 
the parents are then called ancesO^ or hajokss ; the line 
that separates their persons quite as effectually as it unites 
their descent, having insensibly dissolved all those ties of 
affection and friendship^ which so powerfully attach parents 
to each other ; indeed the Romans at- such a distafice no 
longer bestowed upon them the revened name ; and appa- 
rently not without reason, «3(perienc6 proving that mankind 
commence to set fin^h their claims to ancestiy as the ties 
of personal attachment towards them insensibly die away : 
Parenies U9que ad /rtteiiUPi (the sixth generation upwards) 
apud Jtamanos pr^frio ^toeabulo nMriiuMm- ;' ultepiores 
qmi mm habent tptcUsk ^omM, fnaj^ir^s appellaniur. So 
that the claims to ancedlry commen^j ^ where the feelings 
of 'altachknent ceteed. 

As An 'the past or ascending line, t^rence is made to 
GUjr ancestors* or mcyores^ «o in regard to the future or 
descending line, reference is made to posterity, or our 
descendants* whoassui^ed the qualification of pa^ifiriores, 
when removed six generations, so that ancestry \BLnd posterity 
commenced at equal distances jffptt). 4i x^ommon 4^ock : 
Parentes uspte ad tritapum ••,••• majores appellantur : 
iUm lib0nMqm^md.ttmepatem ^ (the nxth gei^ration down- 
wards 9) uli9a Ju)SfMMtrwres nocaniur.^ 

The GoUateral Jihe is so called from a fa/er^, sideways, 
beoM8i> the relatives, though not descended! frbra «aoh other, 
yet spving from a common tocestor, as .brothers rwho come on 
tbe^fimeliM'Sideby sideband who, thougbinotdisBoeDdBd fiom 
ach other,: yet spring fixima^ccNnmon stock or foot* thesame 
piarents ; or»as undes and cousins who4dsoend firom the same 
gmhd parents* and .on thataccountwfaifrBtylediAi^iMilsor 
quasi conoeniti, all having the SMm(diatp^s>\€egnaii 
appsllaii sunt quasi ex una naii^ aut ui Labep ait, quasi 
conmHiM na$^k^di iniiium habtier to 

RouiLLi or CuABOT*8 Genealogical TaAle,X wittMrily dear 

• L. 10. Seic. 8. ff. De Gndlbos. t^i'V'/ifec* I* ff/%fiife eogneit. 
X 19 Table, Vol 1. p. M7, acoordlng to Uie civU mode of compuUUoo. 
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up any difficulty which .may arise respecting the mode of 
computing the degrees of descent, in all cases of Inheritance. 

There are two modes of computing degrees in a Collateral 
line, the civil and the canonicaL By the civil the rdationship i» 
trace<l from the party seeking his degree to a common ancestgr, 
and from thence down to the person sought : thus by the civil 
law the brother is in the second degree of relationship to b{8 
brother, because it must be first traced up to the father Hfe 
comm<m stock, and then dovm to his son, which makes tvvo^* 
whereas by the canonical law, where d^rees are reckoned by 
generations, he is in the first degree of relationship. 

The canonical is the mode followed in Guernsey, the 
number of d^rees here being reckoned in the longest line, 
whereas by the civil law the number .pf degree in both lines 
is taken to the common ancestor^ as the following instance 
in ascertaining in \yh^t degree ioUv is removed ieoat bi& 
cousin germain Nicholas will show^— when it will be foi|^ 
that he is in the fourth according to the civil, and only in t^ 
second according to the canonical modeof computatip^; thus 

JamiBS- the grandfather and common ancestor* 

Robert — Henry — ^his two sons, father arid unclt to John. 

I I • 

John — ^Nicholas — : — John*s first coustn. 

! • ' t « • I 

• • I . • . « • • _ t 

From John to his father, is one degree, firom Robert to the 
grandfather James, the common ancestor, is two ^tfsgtees, 
from Junes to Henry is three, and from Henry to Nichols is 
four ; whereas in tfae eanonical mode, where the compulatiocn 18 
only made in the longest line, from the common, aucestor 
there i^ould.'bei. only ikwb generatipus. frohi either John or 
Nicholas tp such common ancestor ; it would there&ne be. said 
that there .are only biffo d^ees ; thus between John : and bis 
father Robert would. be one^ between whom and his &thec 

James would be twoit 



t . 



* Superior f^uidem cogni^tio et inferior a primo gradu inclpit j ex transrerflo 
site a laUre tratliir est primcRG^ gpradus, et ideo incipit a ieenndo, L. 1. Sec. 1 . 

t See for the mode of pi^pftii^ degrees nxider the fourteenth article. ^ 



And John b^ing in re^Bwd to Henry tjbe furthest r^iDOved 
from the cmitnoQ stocl^^. Henry being but one, wheraie John 
is twof dorses removed; ;it would be mid tbtt there ar^ two 
d^iti^ 'between John tnd Hmiiy ; akhoMgb uo wore than 
two. ^deirecR Mjfe compa^ tcr'exist b^^vnosaiJoha and bis 
coUisM germain Niehi^H^, ivho ii» /evidentiy KMae degri^ more 
remote :'^ consequeaesi'^hich .ahowa h^ defective is the 
modef' dp ^ompiuthig degisees by . taking .them in the longest 
line otilyi[.aceofdiiig to thecanobieal ti^^temi as viU be her9<- 
after m^^fe fully explained. 

It has ibeen said thatthevdilH^renoecf 4be^2QlQpul9tM>n by 
the cifil and canon laws, cpnsiifts in it^B, that civilians take 
^e sxiM 4f(lh^ dfigreeB in fabth linds to tbe common itocestor, 
whet^ the <M|nonists bike odiy the'nnmbQrjQf dfgre^ in the 
i^ngert Kne;i':ItMieed.'hkid^ hbaaid ^t.tj^ i^y'A mpdeof 
^amputation is by fiir preftrabtei and. Ms data n^MSt in ev^try 
case be tadcen aild deMya^oertdined* btfoire tba degrees can 
be made' up, eitiber by tise ciB«M>Dieal.(»r.«l»y Pthf^ mode of 

COmputattOtl. '!■ > l.l .ijitM.-;-:. ■ . 

The t€frm d^ee, <Mr step^ds /fatived fwm-^^, cpfpparison 
whidi "the tnode^bf 'OMipuUng) ttodiat^no^betwiQ^ rehttiv^s 
tieara to 4he steps^ of a ladder, generations fippfilMring. grad.ually 
to ciescidtid' fh»ti tbe eommoMf ahcestor^ .byiiPl^^s ^ ptiep» or 
gradations^ imtil they reeich^a i^vad point.; jGhwtm^ 4icti ^^^ 
a AmHiiuMne BMtatwm ioaoiumvt ptl^hmm $ quoM ita 
inffredifriuf* fit dfr6xin9^yimfnroximmn\ id e^ in $um qui 

^ ' It is often" '^rf essential camctly^.to m^ertaiil the d^ 
gree^ for^il Islyy its proiiatsityrthat, -riti f:oU»tefal:^<^:es8iOQ8 
pattiefAavly^ tt^ fights bf-the pavtiesaredetenstiin^d^ because 
tepre^eniaHdn bt them iK not a/ii^ayf Biloiwed vdififiriUum, 
a^ in Kneal inheritMce* ^ 

*Ilieprihciplfr of repre«^ntlitk)tt the most just and ascred 
that can be (nikgined, iil^1»<)duced -in fymof of ..the. bereaved 
parent, the helpless widow, and the unprotected orphan, 
by, all. civilised nations, m^y be defined, the right which a 
person ppj^sesses of inheriting from another by dccupying 
tfie place and proximity of degree of a deceased |)erson, or 
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as the civilians bav^ il fus iiokcuirrendi cum prozilniare sue- 
cedendo in locum persotue defideniisi a definition preferable 
to that set fortb in - the French Code, where it is <)efine(} a 
I^al Jiction, the effect* of whidi is tO( cause tber€}7fe«e^iiiil 
party to auuine ihdposiiianfihe degree^ and ike righi$ ofth^ 
party REPRESfeMtiED. It is said **hy ?iX civilized nations ^^ 
because in the eailier ages of each Btate, it is generally found 
that in collateral successions the nearest^ <^ kinexclude^.th^ 
more distant; thus the ancient laiir of jN4ii>a)andy> liP;^ the 
ancient law of all the French provinces^and^ an^Qt biw 
of Rome according to the Twelw = tables^ n\\ dedreed tliat 
the nearest of iAiu should be pfeierred, proximus agnatus 
familiam habeto. Moved' by th^ caH& jfsi. hiiidaiuly^ the 
Emperor' Justinian' introduced the'.right of reprea^taiion in 
iavour of the children of deceased bixsthersTanditUslers-tid 
succeed with' their uncles aiid aunts^ and by. degiee8,as Ae 
l)arbarity of the middle ages disappeared, the FfencbcivilianSy 
as Justinian^ introduced intothdr rdbrmed laws and customs 
the principle of representation in collateral succeBsionSy as 
fer as the childi^en of UBcles i a^d )auDt$^ or ^ what : i^. : h)ere 
misnamed the second^ instead q£ '■ liiOjthird;^ degree of: reltttipn- 
ship. Such too'was th6 con^non bw oCFmnce before tbe 
revolution; ^atid siich itilQav.is heriC^tbaving been adopted by 
the'd^iM' i^ CkniAciU D^isifered :ori. tb^ ard ci August, 184(X 
Tliey who tuay feet* any .intere^ ijots tracing tbebi^oiy. erf* 
r^presentati^' WiUv.fmd it ai^mirahiyt desc^ib^ei in th^ French 
EncyclopSdie de Juri8pr6dencei.yvb&p^il^m}\ ,h^^ 4»een tb^ 
fh France" it fomieHy. existed ia* a variety of; j^apes* in 
different protinces } that ^it affected differently various kinds 
of property ;-'^nd^hat even in Uneal inheritance it sometimea 
nev^'eiiistied at aU^<; thus the grandson, tbroughr the .premature 
death of his father, the eldest son, was no Jogger heir to his 
grandfather^s inheritance, when the latter ,^eft'chiI(}^e^J^ who, 
being nearer iriidegree*: excluded 'the ffandchildren. ? , 

There tii^i'ng even no>y in the liew law two 
idiffereixt systems of repljreseritation in collateral 
successions, as the property is real or personal, 
andaS;the realproperty is feither. inherited or 
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purchtfsedi it''«ay be right to begin by the real 
profiferty inherited,' where representation still 
jcpntjlquqs qdf(nfinilum\B,moDg the descendants 
of brothers; add eist^rs, as in lineal successions* 

: Article XI. 

In collateral successions to propres^ neither males nor their descend- 
ants shall exdode {emales'.or tneir descendants ; bat the rdatives of 
both sexes belcnging to the line whence the property descends, shall 
divide the estate by branches, in the same proportion as in successions 

in the direct line.* ' t 

• ■ . . ... 

This article contains two distinct propositions ; first, it 
decrees that females in collateral successions shall no longer 
be e^^GJiided by. males ; and secondly, .that to real property 
inheriipd,SL& contradistinguished from real property purchased ^ 
the co-heirs. sh|4l come to the ii^eritance by representation, 
and without any Y^;ard to their number shall divide it among * 
themselves, in the same proportions as the party from whom 
they derive their right would have done bad he been living, 
that is»: they shall divide it by branches per stirpes, and not 
by he^cls per capita. As far as regards the mode of division 
l^ branches, no change is introduced into the modern law ; 
but there is a great and very just one in reference to the 
admissioi^ of females in each branch to divide with the males 
a proportion of their parent's inheritance. Formerly in colla- 
teral successions no female was allowed in- parity of degree to 
inherit vnth males. Thus, suppose a brother dies, leaving 
brothers and sisters, besides* nephews and nieces descended 
from a brother and sister deceased s formerly neither the 
sister nor her descendants, whether males or females, nor 
nieces though descended from males, could inherit with their 
own brothers any portion of their uncle or grand uncle's 
inheritance, and that ad infinitum. Thus, suppose Nicholas 

* Dans les successions collaUrales^ le sexe feminin n'est plus exclu par 
U sexe maseuHn en pariU de digri, et noidmment aux proprbs, 

oU Von h^rite par souche. 

Article li.-^En succession collatdrale de propres, le» miles oi leiirs desceo- 
dants n'excIuroDt pas les femelles ni ieurs descendants, mais les parents des 
deux sexes, dans la Ifgne de qui l*h^ritage descend, partageront Pheritagc por 
souche dans les mdmes proportions qu'en ligne directe. 
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dying without issue : lepr^iiaf J^med. Robei^i aild.SitrBbi his 
)>rDtbers and sister, besides three nephews and two niopesj 
descended two nephews and one niece from his deceased 
brother Richard, and one nephew and one niece fkfth his 
de6^sed sistdf Aime i his reaL estate^ worth fifteen ^ qmrters^ 
and his personal property, however great, would now be thus' 
divided among the folio wii^lsCMbrti^ :--* 

» 

Niol^Ui9-^axnk»^Ri^mi>!^Bi€i^^ Sarahs 

i^'tufu$. I deceased decaasM' 

William, Joseph Henfy- ahd 
and Mary. Elizabeth. 

There being five co-heirs eith^ in person or by ifepresenttt^ 
tive, James aild Robert his brothers, iind Sarah his sistef, will 
divide three fifths of the whole petsoiMl property athong them 
in ^ual ptcfpclfi&ank, William; Joseph and Maty^ ad the 
repi^ntatiVes of tbeit father Richard, wiU divide oM fifth 
betW6eti them, which each of them will again equally sub^ 
divide ; and th^ t^maiuing mt fifth will be taken by Henry 
and Elizabeth, children ^ Anhe, who^ in the same manner 
as the children of Richard, will also subdivide their fifth 
between them in equal proportions ; hence it will be s^M that 
personal property is always equally divided without any dis^ 
tinction Of sex among e6-heir8, in parity of degree^ 

The real property will be differently apportioned i--of the 
fifteen quaiteii^^ James and Robert will each/ take three quar- 
terSi one bushel^ and two denenels; Richard's children, William, 
Joseph and Mary, representing their father, will also take 
three quarters, one bushd^ and two denerels ; and the remain* 
ing five quarters Will be equally divide between Sarah and 
the children of her deceased sister Anne ; that is, Sarah will 
take two quarters and two bushels ; and Henry and Elizabeth 
will have the remaining two quarters and two bushels divided 
between them ; the brother taking two thirds, that is One 
quarter, two , bushels, and four denerels ; and the sister the 
remaining three bUsheis and two denerels for hef third : 
making altogether exactly the fifteen quarters of theii^ unole 
Nicholas's real property j-*-- 
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' Q. B. D. 

' Tqtiohtti... ...... .3 1 2 



'fhese quarters, bushels and deoerels 
win be thus Bub-dividtd : 



fb wtDiaiii,jQMpiv«iMi} AAriux • ^; ^' •?; 

^ jeJfftthef*lc»o«ri J Joseph I 



deceased f&thef irlcXaril^) 



To Sarahi. «»...«•«. ...••3 9 



Mary 1 «] 

Quarters.. S i s 



Of -these tw6 quarters and 
two bushels Henry wou' * 



and*) 

uidr, 



9 4 



representitie their de-> ^ 9 0< the brother .J 

ceased motfaer^JiiM..) J His lister Elizabeth, the re- > q 3 , 

f maining third $ 



Quarters..? 2 



<^&rt^r^..15 6 



The chiidren of Richard, aa before stated, will equally 
divide the three quarters, one bushel, and two deqerels among 
them, ad they would were it personal property, there never 
being any eldenibip in property <^ this kind, nor in this case 
any privileges allowed tbe sons over the daughter, the num- 
ber of the tons, beisfg exactly double that of the daughter. 
But in the case of Atme'o ohildreQ* Heary takes two thirds 
and Elieab^ on^ thirdi ad in lineal suCcefisiops, where, the 
sons are entitled to a double po^oni oil real property, when- 
eter, thdr number does not amount to double the number of 
daughters £bd Anue left two daughters besidai a son, the 
latter would tiien have been entitkkt to One half 6nly, and the 
lemainiq^ half would have been equally divided among the 
<]laughters, for in no case can the portion of the son exceed 
dtmili that of aikc^hter, evieo in Imeal inheritance i and a 
fortiori would it not. be aUowed in a collateral. one,, where all 
the privileges of eldership being Unknown, and the most 
unvirarrantable adtaniage^ of One fee); ovef another repealed, 
more erenhanded justice reigns. ' 

Und^ the old law, neither tte StiTEBB Sarah ^nd Anne^ 
nor .the nieces Mary and Elizabeth^ would have inherited any 
portion whatever, the former would have been excluded by 
their brother, Jamts and Robert ; ad Mary and Elizabeth 
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would have been by their respective brothers ; the nephews 
of the deceased William and Joseph excludrag Mary their 
sister, as Henry would have excluded his sister Elizabeth, 
And t)ut for the right of representation which existed in the 
particnkr instance of reax^ property inh0r:iied, James and 
Robert, surviving brothers ofi Nicholas, would, have shared 
his whole property among th^, not only to the exclusion 
of all their sisters and nieces, but even to the exclusion of 
William and Joseph, their nephews, the children of tiieir 
deceased brother Richard. But by the present law it is 
utterly impossible that females fehould ever be debarred from 
their portion of any Te\sitiye*s real property inhetiied, rejpre- 
sentation being allowed ad infinitum, as in lineal inheritance, 
and females being no longer excluded in any case whatever 
from inheriting with males, in parity of degree. Thus has 
disappeared, in part at least, the misnamed digniti du sexe 
from our system of inheritance ; before its reform perhaps the 
most disgraceful and incongruous ever tolerated in a civili:2ed 
community. 

The system which at present prevaife in collateral succes* 
sions to real property inherifed is in every respect similar to 
that which obtains, in lineal inheritances, to real pro|ierty 
of every description, 'barring the right of primogeniture* 
Demanded by the tenth clause of the Petition^ it was adopted 
und voce by all the (Constituted authorities, and ultimately 
sanctioned by the legislature, who^ it may be said have, in 
substance, promulgated, that, in collateral inheritances, the 
male sex shall never exclude the female in parity of degree, 
that sisters shall inherit with brothers, aunts with uncles and 

cousins, without distinction of sex, their relative's property. 

J, • . ■ 

The following article refers to the partition 
of real property: purchased , as contradistin- 
guished from real property inherited^ and per- 
sonal property among co-heirs, in a collateral 
line, where it will be seen that a different 
systeni of partitibn is pursaed, as the decieased 
dies, le^Wng ,^11 his relati? e^ bpar|ity of degree, 
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br \h unecfofti degrees, ■ dividing per capita in 
tne first, aha J9dr stirpes in the second, of these 
instances, /fh^ mode of division in the collate- 
ral line; to petsinud ?LTkA real properly purchased^ 
also* diflfers from that pursued in the same line 
tQ^f;palpTropexlyi^^ as in the fortner the 

gr^ndnepheW; or gFandhiece would not e:icclude 
thfe^iK?/^ lof .'the deceased, ^as he vrould in the 
lajft^r, the ra being in the second and the 
grapd,nepl^q*e.in!jy^^ of. relation- 

ships . ; RepFesentation to such property being 
ailowex} tt^'further than iheisecoiid degree, the 
grajplHfnej^^^ longer avail himself of 

eitki^Vi]bie j^pcf^entatl^n/ of his father pr grand 
IWihery to place hiiqsdf iin> the first or second 
<i^^feer^^ to include hi^ grand 

^Rl?fe^^vmS4^ would hftve 

d^ne had il^e5P,vsMrv:ivc4.;h ;,. 

' Iii'.c6l^t6i*al sdctlessibps ti '|i«rt6nft! property, and purcKa^ real 
jA%pkty;'heither iMje^ nor 'their desc^daiiits shsdl eiLclude femal9S:iior 
ikmx dcscaiidantiiiin : parity of.^^rfe ;. but the nearest of kjn to the 
<l|^p^^L8^.]ji pe^r^y of^ degree, b9)tb -ipales and females^ shall share the 
^r.i^frty ii^ ^e. same proportions' as propei^ty 6f this nature/ whether 
pet^^at or r^V^oiald be slkredin sticcete^ris. in the direct line ;^ arid 
r^^fesMtatioti'^'degveie^^sdlibe allowed wh^i^ nephfews and nie^ 
diail'conie/tb.thei!«WQc^op:.of an anclefipr aupt with the brpthers and 
iff^m Q{.tb^,,deceffe^» and not otherwise, in which, case the said 
nepote^ an^ deic^^ shall subdivide aindn^ themselv^, in the saine 
inan'n^r^* that' boitibii' of the scfccessidffiK^iic^.woaM.- have* fallen to 
their faUier and ipother. had he or she been alive.* 

-TT-jftir-: r.'> 7^^ .-<■'. ^. • , . ', • ... 

.1 *^^ . . ■ I ■ ■ ■ I ■. ; 

,*\yi^''^<^5|f«», fi^^^/i tt eonquHs, ie9 «^^ii«n«l fd^w. kuctitdefU par 
..Jj'. sodcHfquand'^f .viennem en eshncurrence avec-deM.onchs ou 

.,:,j./.:. ieie quarid Ut viennient de le^^ • » •' 

'= Afn«]«1!l.— En MDOBMiOD Qo))at6nae de n^ubles, acqu^ et 'c6taqn^i8^ ' !m 
mAlesou leurt descendants n*ezc]uroQt pas les femeUes .ottleiu9 44^$C«6di(;it^ 
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Tb»:ftrt»icl^jContam9 fpw .distinc); propositions with regarci 
to collateral inher^t^ancea c^ pergonal property and re^ 
property purchased, the two most remarkable of which are, 
first, mafes no ' longer exclude females in parity of d^ree ; 
second^'rehtlye^ in pfUrft^r of d^ree in diexoUateral line share 
witboiit a^y distinction oi 9^x^ in the «ame manner as 
children and grmidchildren in the 3ame degree, divide ia 
lipeal inheritance ;— that is, every heir, whether male or female, 
equally drvides- the personal property, when he inherits in U^ 
own right, and he or th^ irho comp by lepre^eii^tidii 
divide tb^ portion which would hav|e &Uea to the deceased^ 
on whose behalf they claim, and whpm they ane thus said to 
represent'; Representation being defined an authority 
by which the parties Entitled to it assume the place, d^ree 
and right of the party; in wbopie opme tfiay claim v^t^(i ^h 
tb^y enjoy tfie same rights, fulfil . t^e s^me duties, and dis- 
charge the same obligations, as their author himself wdiild 
have eiyoyed, and been subjected' to, had be snrviirMtfae 
pericm whosfe estate is about' to be partitioned; it may tki^ 
be truly stykd J,w ^oncfirrmdi etm prpximiore, 9ucc^4^9 
in laeu^ persona deficient is. By the terms of this afticle 
" the nearest of kin to th$ deceased^ in parity of degree, 
both males and femaieSy shall share ih^ pn>pe$iy i% the 
same proportions as property of this nature, whether per* 
sonal or real, tvould (k pA^fA^n^ eucceseions in a direct 
ff Jimr ;?!: it witt bft fleeOiH^rt in f<?|(^llflifej:^;i?«(;jpe^sions property 
erf^ eivery description^ realriindpctrato^ ^Bridedin ?^b99l^)'^ 
^ti0 k^^ mannef ai^ in 'Hneaf ' s^cessibns; ;-^thiil^ ^isv^p^soHKil 

vmi^^'^i^ 4ixi^;,^jthjp^^^^ 

att whoi&ooeeed'jw;wi&R;^rf« imM^^^ 
^ ^o Che mates and4)«)&4btfd to thkfer&anAliG^^ a(w»^..)ipw^y^ 
Twrith this '^lutslf^ MftdiJteii^^ !*ar >ttO^> «wle heir, hi pitalff 
of 4egwe^ sWl tel^ ip^' fta» dptfl?l^^tf^?|^^ wljSdi 
falls io^aeh.f^ttiate, .bOM^^^ymeri;M,iSj^,ia^^^ 4^4^^!^ 

en parite de d^gr6, mais les plus proches parents da deced6, en parit6 de 
d«9rf « taat m&tat^H £emeUflf»9afl8geiRPtQt ^^^ la^fo^m^^^prpportiotis qjve d|9 
Mens de l» jnimeittlttie {9iii^.fMM»» sc^t H^il^f) Sf^ent parta^te eta Ugoe 
directe. Bt. ^ j Bxa% iifB|^ji#eiiU#9>» 4? 4^^ %W^l^^ i^evfuz .et t^idtees Tien- 
dront h la succession dW^Mmile^ott 1^\^w^ Sf^ jrflfeS.e't stBurs dii d^c6d6 et 
V&Bi ^Vlrevent, daps lequel c^ les dits heveux et'tiiStfeS'Sabdiviseront entr'eux, 
dA M ni^%| man^ftre, la p«rt ^; la soeeetsloB ^ai«enit 4ckae k ieunpi^if ou 
iiiire8*fleuti6t6ViTant.' ' . :» v.i,: 
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always on the principle that a son can never inherit more 
than double the portion accruing to the daughter, nor the 
daughter, a greater portion than the son ; although, in some 
instances^ her portion may be equal to that of the sons, which 
will occur whenever the number of sons is exactly double or 
more than double the number of daughters. 
, The following example of equal and unequal divisions 
among collateral heirs as- each succeeds propria jure, or in 
other terms, ;pcr capi/a, or by representation, will put these 
remarks in the clearest light. Thus, suppose Richard dies 
without issue, leaving thirty quarters of wheat rent, or an 
estate of thirty vergtes, for the division would be the same in 
the collateral line, and two thousand pounds to be divided 
between the following co-heirs j a brother, a sister, two nieces 
descended from a brother, and a nephew descended from a 
sister. 

Richard y de cujus — Paul — Elizabeth— /Fi7/iam-—i4niie., 

deceased deceased 

•, I I 

Mary and Jane. Henry, 

There being one brother and one sister, and the representa» 
tives of onebtother and of one sister — Paul and Elizabeth, and 
Henry, by representing his mother Anne, would each inherit 
five hundred pounds, and Mary and Jane would each inherit 
two hundred and fifty pounds, they and their cousin Henry 
being. <n locum persome deficieniis, or deriving their right from 
deceased persons; The sam^ division of property would have 
occurred had Richard been the. father and grandfather instead 
of the brother and uncle of the co-heirs above-mentioned. 
By the old law now abrogated, in the above case, Paul would 
have inherited the whole personal as well as real estate of his 
brother, excluding Elizabeth by the dignity of his sex, and 
his nieces and nephew, Mary, Jane, and Henry, by proximity 
of degree. 

The division of the real property would even now be 
somewhat different from that of the personal, as the portion 
of William accruing to Jane and Mary would be one-third, 
or ten, of the thirty quarters, each inheriting five would take 
as much as their aunt Elizabeth, who would take one sixth 
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in her own right, or their cousin Henry who would do the 
same, in the right of his mother ; the remaining ten quarters 
would go to Paul as in a Imeal inheritance, only that in the 
collateral line the privileges of primogeniture do npt exist. 
In the above case H^nry, the nephew, M|ary and !fane, tha 
nieces, inherit by virtue of the representation of theip parents, 
and not propria jure^ as it is easy t9 s^e, their uncle Paul 
and their aunt EUzabeth being alive ; to tliis case the^ applies 
the third clause of the twelfth article by which it is stated 
that " Represeniaiipn of degree^ shall be allowed when ne» 
*' phews and nieces shall^ come to the succession of an uncle 
" and AUNT, vpith. the. brqti^ers an^ sxsters of the 
*^ deceafied^ anfl not othirrwisj?," in which case '.'the 
" said nephews and nieces, shall subdivide among themselves, 
" in the same manner, that portion of the. succession which 
" would have fallen to their father and mother, had he or she 
" been alive," Here then is the case of nephews, through 
representation, concurring with uncles to their deceased uncle 
or dunt's property, consequently where the jus concurrendi 
cum pro^imiorj^ succedendo in locum personte deficientis, is 
open. But where no representation of degree is required 
from all the nephews and Qieces coming irt their own right to 
their uncle^s inherita^ge, as would have been Ui^ics^se in thq 
above instance bad Richard survived his brother. Faul^ ancj. 
sister Eli^aheih, then, the first clause of the article.comes, into 
operation, and a]>l diyide as so many ^ns, and^ daughters 
would do ifi a lineal iaher^tajice ; that is to s^y, per capita^ 
by heacjs, a^d npt per stirpes, by. branches ; in otiier terms, 
there is. i^Q representajion, no fus concurrtndi cum.proxi^ 
miore succedpndq inlQ(ium pefjsonae deficientis. 

Such then is thel?^\y.. A different mode of partition existai 
in collateral supcesiisiops to personal property and ^eal property 
purchased whqn thpre are only n^hewaand nieces, or when. 
, any of tliese suqceed with upqles or.aunta to an uncle's suc- 
cession. Representation is thus made to depend upon the 
casualty of ap inequality of co-heirs, which certainly appears 
aa anomaly^ Why in the above. case. should;not Ricbardfe 

* . It appears that the question whether nephew? sprung .fronqdiJBfeteni braQcheti, 
should inherit >i«r capita or per $itrpety"hy \^d8 br by repreSeriiing their 
parents, w|Mn^ ^ at$!P^ ft" eqqality.of df^ree, baa .ezciied, much dj^wsioa 
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estate be divided ih the same manner among his nephew 
Henry and neice6 Mary and Jane, whether his brother 
Paul and sister Elizabeth either survived, or died before 
him ? Why not allow the principle of uniformity of 
representation to take place in both instances, and all 
nephews and neice^ to represent their parent ? By the 
present mode the system Of representation is completely over- 
turned ; thus, in supposing Paul tind Elizabeth dead, Mary, 
Jane and Henry, instead of succeeding by virtue of represen- 
tatiori, would comie in propriojUre, and all being in equality of 
degree would share in equal proportions their parent's personal 
property ; but Henry, though the son of the aunt. Would take 
one half of the whole real property purchased, and Mary and 
Jan^ would only have one half between them ; whereas if 
Anne, his mother, had survived her brother Richard, she could 
only have taken one third, and Mary and Jane her neices, 
representing their father, would have inherited two^ thirds ; so 
that by this system, in many instances, the child may inherit 
more, in consequence of the death of his parent, than when 
alone he has any claims, which is contrary to every sound 
principle of inheritance, and which shows how much more 
rational and Just it would have been to have made the system 
of representation uniform in its operation, and left all the 
nephews and nieces to inherit per stirpes the personal and 
real property purchased ^^s they do the real property inherited : 

among civilians, sonre preferring the former and others the latter system. In 
early times the former seems to have prevailed ; more recently however the 
latter seems to have been preferred, and among others by the framers of the 
French Code, who preferred the doctrine of Accurse to that of Azon on this 
subject. 

That this point has been extremely discussed among legists at different 
times, may be seen from the reflections on the subject to be found in Domat 
and Basnage ; but the ultimatum of all these discussions cannot be placed in a 
clearer light than has been done in the following words of Mons. Touillier, one 
of the most eminent writers of any age on civil law. — Liv. 3. Tit. 1. Chap. 3. 
Det successions. No. 190. Tome 4. p. 218. *' C'etait autrefois, says he, k 
l^dcole et au barreau une grande question de savoir si, dans ce cas, les neveux 
qui se trou vent en degrds egaux devaient succ4der par tStes ou par soucbes. 
Azon pr£tendait qu'ils devaient sacc6d^ par t^tes ; Accurse, qu*ils devaient 
succ^der par souches. Les docteurs ^talent partages entre ces deux inter- 
pr6tes, et les arrets avaient alternativeraent consacr6 i*une et Tautre de ces deux 
opinions en diff^rens terns. Enfin, lors de la reformation des coutumes, le 
sentiment d^Azon pr6valut, et la coutume de Paris ordonna le partage par t6tes. 

" II etait alors vrai de dire que la reprcsentatioii u*etait ordonn^e qu*en 
faveur des neveux j mais le Code a pr^fer6 Topinion d'Accurse, en ordonnant 
que le partage serait hit par souchesy lorsque des neveux en degr^s 6gaux coDr 
courent a la successioa d'un oncle ou d'une tante.*' 



X 



^2 ON INHERITANCE IN THE [Alt XlL 

leaving it to the uncle or aunt to place, as either thought fit, 
by means of a will, all the nephews and nieces on an equality, 
without any regard as to the number of parents from whom 
they descended. 

But the anomaly of allowing nephews and nieces to repre- 
sent their parents only when they succeed with an uncle or aunt 
to another uncle or aunt's personal property and real property 
purehas^ed, and then dividing it per stirpes, or branches (thus 
foregoing the principle of representation when they do not 
succeed with an uncle or aunt, because all are then in the 
same degree of relationship^^) having been sanctioned by 
the legislature, it must be acted upon by the judicial autho- 
rity, whose duties are confined to obey, and at most to interpret, 
the laws, not to make them 2 Jus dicer eet leges interpretari 
non conderCf says the greatest philosopher of modern times.f 

The Petitioners demanded in their Report that the prin- 
ciple of representation might be extended one degree further 
in collateral successions to personal property, and real property 
purchased ; that is, that grand nephews as well as nephews 
might inherit of their uncles and aunts in the event of the 
death of both their parent and grand parent, and thus prevent 
all possibility of excluding the orphans from their grand 
relative's property, as in the case of real property tnherited,% 
• This proposition was however rejected by the Court and 
States, who all adopted the principle set forth in the eleventh 
article of the original Petition, which had been sanctioned by 
the Court's Committee as conformable to the three hundred 
and fourth article of the reformed custom of Normandy, and 
to the custom of Paris, § where it had been introduced from 
the Justinian Code, which had decreed that representation 
should be confined to the children of brothers and sisters 
only : Hujusmodi vero privilegium (that is representation) in 

* It may however be stated that this mode of inheriting: per capita^ when all 
the nephews and nieces come propria jure, to a surviving uncle or aunt's 
estate, had also been adopted throughput certain'provinces of France, however 
more uniform the system of inheriting per stirpes under such circumstances 
might appear. The system adopted by the modern law was also that which 
obtained in Normandy.— See the S20th Article and Basnage thereon. 

t Bacon, De officio judicis. 

J Appendix, letter D, page 52. 

^ See the Report of the Court's Committee under the 11th article of th« 
Petition, Appendix, letter C, p. 40. 
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hoc ordine coanaiionisy solis praebemusfrairum tnasculorum 
et foBtninarufn filiis et filiabus^ ut in suorum parenium jura 
succeduni.* Notwithstanding such high authority, it is sub- 
mitted that the extension of representation one degree further 
in collateral successions^ could but have been attended with 
salutary effects; it already exists ad infinitum to real property 
inherited^ which would have had the efiect of assimilating at 
least for all practical purposes, our whole system of collateral 
successions to every kind of property, which as every other 
depa.rtment in the law should be as uniform as possible. Nor 
wjould the introduction of this representation into Guernsey 
have been its first adoption, as it existed in some parts of 
Normandy and other French provinces before the revolu- 

tion.t 

The principle set forth in the French code civil is conform- 
able to such a system, as the descendants of brothers and 
sisters are admitted ad infinitum to succeed to their uncles 
and grand uncles, to the exclusion of all other collateral 
relatives, and conjointly with the surviving parents of the 
deceased person that has left no descent J 

But all these authorities are now of no avail, representation 
of degree is only allowed in collateral successions to personal 
property, and real property purchased, when nephews and 
nieces shall come to the succession of an aunt or uncle with 
brothers and sisters of the deceased, and not otherwise, as 
is stated in the third clause of the twelfth article. 

But the law excluding grand nephews and grand nieces, 
who have lost their parents and grand parents, from their grand 
uncle's succession to certain properties^ when there are uncles 
and cousins living, it must be followed ; and the only remedy 

• Nov. 118. cap. 3. 

t See Basnage, p. 371. Commenting the 804th Article, Sec, uU,, in allud- 
ing to the castom of Eptb, in Normandy, be also reports a decision conformable 
to <bat custom, given by the Chamber of Inquests, on the 8th of August, 1680. 

J Code Civil, Articles 749 and 750. — " Dans le cas oA la personne morte 
sans posterity laisse des fr^res, soeurs, ou des descendans d'eux, si le p^re ou Ja 
m^re est pr£d6c6d6, la portion qui lui aurait 6te d^volue conform^ment ati 
precedent article, se rennit k |]a moiti6 d^f^r^e aux fr^res, soeurs, ou d leun 
repr68entans.<i^En cas de pr^d^c^s des pere et mere d*une personne morte sans 
post^rit6, ses frdres, sceurs, ou leurs descendans, sont appeUs k la succession, k 
I'exclasion des descendans et des autres coUat6raux.'* 

It is therefore only the /a^er and matkn who are allowed to inherit conjointlff 
with brothers and sisters. 
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left to children so situated, is for their relatives 16 pander thelh 
heirs by a will, since the legislature has thought ptoper virtu- 
ally to exclude them, as heirs at law. - These grand nepbeWs 
could however always succeed to any inherited real property, 
or proprey of their grand uncle, notwithstanding the lo*s of 
their parent and grand parent, representation to such property 
being allowed ad infinitum as in lineal successions. Thus, 
suppose a person, James, dies leaving one brother Geoi^, thfe 
nephews of a deceased sister, Titius ^nd Thomas, and the 
grand nephews of a deceased brother Henry, Robert and 
Paul ; together with sixty quarters of real property he 
had inherited, an estate containing thirty Tefgfees he bad 
purchased, and a thousand pounds sterling. 

James de cujus Geor ge ■ Mary Henry 

deceased deceased 

I I . 

Titius and Thomas Richard 

deceased 

I 

Robert and Paul. 

George would take five hundred pounds of the money, 
two thirds of the estate, that is twenty of the thirty veig^ 
and one third of the sixty quarters in rents his brother had 
inherited, that is to say twenty quarters. Titius and Thoftias, 
by representing their mother, would take and share equally 
between them the remaining five hundred pounds and the ten 
vergtes of the estate ; besides twenty quarters of the sixty 
quarters of rents inherited ; a» Mary their mother, \fi& she 
survived, would have been entitled to an equal share with their 
uncle George, and the children of their deceased uncle 
Henry, there being in this case exactly double the number of 
male heirs to females, in parity of degree, in whicfr case all 
shai^ equally, without any distinction of sex. 

Robert and Paul would therefore only have had the Remaining 
twenty of the sixty quarters inherited^ which they would have 
divided in equal proportions, bedattse to an inherited property 
representation Miig allowed ad infinitian, they could conae 
in parity of degree with their grand uncle George, through 
their fiither Richard and grandfather Henry, who, had either 
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of them lived, woatd' have divided equally with George in 
James's inheritance. 

. It was to avoid this very possible hardship that it was 
demanded that representation might be extended one degree 
finlbeK in cpUateral successions to real property purchased 
and to personal property. 

.The reason why the principle of representation was not 
admitted ad infinitum to personal property and real property 
parchased, as for real property inherited, was that should 
James have left an uncle or aunt, it was not thought right 
that he or she should be excluded by a nephew in the third 
OP fourth generation. 

Upon the whole, the law as sanctioned by the local autho- 
riiies, and ultimately by .the legislature, affecting the system 
of collateral inheritance,- ^bas been much improved ; first, by 
the children of brothers and sisters being always entitled to 
represent their parents, and secondly, by there being no longer^ 
as formerly in Normandy, any exclusion of the female. sex, 
]n;;parity df degree, with the male,* c 

From; the manner in which the twelfth article has been 
drawn up, it might be a question whether the representation 
allowed by it to nephews and nieces to come with their uncles 
and aunts to the succession of their deceased brother or sister, 
should be strictly confined to^'the succession of uncles and 
aunts, or be extended to that of a cousin — thus : 

James -^ Mary —Richard 

deceased deceased 

■ I I 

Robert, de €uj us William ^ 

t ... 

Would William be allowed to represent his mother to his 
cousin Robert's succession^; with his uncle Richard ? From 
ttie terms in which' the twelfth article i& expressed, it must be 
stated, that William could not, repreiiehtatiou of d^ree being 
only allowed to nephews and ni^c^ with the :brotbers and 
sisters of the deceased, and not oih^mi^. It cannot^ how- 
ever, be denied that there is quite) as much reason to allow 

WiUiam the benefit of representation to succeed with his 

\ ■ ■ ■ 

* By the 8OQU1 Article of the costom of Normindy, males, in colliteral toe- 
cetik>De, were •Iwtyt preferred to fematet. 
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uiiele Rkhaitl to the inbelitance of fais cdiwin Robert, as theie 
is to allow him to sjucceed with Richard to that of his unde 
Jamesii aa he would had the latter survived his sob Robert 
But the terms of die law being imperative, tiiey must be 
Itrietly adhered to, and therefore it must be atated that Williafli 
the cousin ^ill be excluded by Richard the uncle, tp a coow 
sin -8 inheritance^ iCbr all personal property amd ireai property 
purchased or gratuitously acquired. Heie then ive seeaa* 
acbUtional reason why the benefit of representatidn sbouidl 
have bean extended one degree further in the collateral line^ia^ 
]libposed by the Petitioners in their report^ 'r.c : 

In fact, the system of representation, as i the remover of 
ifyjustice, and apparently as the offspring of civiliaatioo, for it 
may be gradually observed extending its nuniiiioalions throagli-i 
out i^e law as nations become mone huimnie, and ' consecfueDtljir 
mom enlightened, cafimt be too powerfiriiy supported as it 
iniQcvple,^ . wiMneT^ doiiewitheqt n^friiigingipik 

]eg3elati9e:dfeciie^s. -'' ~ -'•'/-' '. ..;..■■•.!' 

The thirteenth article being absokitely deladied from coUa- 
temlsdcoessionsj and referring more particularly to the' rights 
of ftti^ente to ithe firoperly <»f their ebildreri, itnviU be reserved 
fern'separate 6ection.> '•■ ■ •■'■{■■ •« ;• • i : 

» I • ■ « ■ • • ■ •'•■.■..# ■.•....;. ■ • I ; I 

' ■'■' ''■ ■■ SECTION «^" 
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ON IN£f£R^^NCE IN IBM ASCENDING |.INE. 

Preliminary Remarks, setting forth the striking contrast 

exhibited between the mneiefift a»A 4ke r^mmAd 

laws of different nations. 



I « 



■ Upon xio subyect could unanimity mom strongly prevail 
tban in refommg 4^ unnatural usage 'wbieh debarred parents' 
fmm their chndreii's inheritance, which went to aa uncle, 
cNMwin, or 'odier ftievie distant relatiHre^ before^ it could oom^. to» 
the parent ; ^md if the > child had no* rektive, then the crmw' 
teok St infireferenceto Ihepaitent ; tiibugh <siidh property had* 
comet in the child's possession thr^i^ that |)areRt's inslni* 
mentality and bounty. 

• Vide Appendix, letter D, p. 68, ^ - '^ 
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In fact as the late system of collateral inheritance was 
strongly impregnated with ttiat barbarous s]»rii which pervailes 
rude states, whose notions of governmenl and personal security 
seeni to consist in epscting the law of the strongest into a 
sysleno; so did this spirit ako prevail throughout inberi* 
tance!s in the ascending tine, the parent being in every case 
deprired by law of his offspring's inheritance. In examining 
the rerokitions which have takai place in the system of 
inheritance, as well in ancient as in modem times, it wouUr 
appear that mankind in all ages had been doomed to pass 
through the oideal of most unnatural and uiqust systems in 
their progress towards civiKsalion, and that it is ooiy long 
after they eqfoy its blessings that they become in any way 
inclined to exchange their institutional for others better suiied 
to their vmnts and habita, as may be seen-in the reft>rm» 
effected at various periods in France in the Roman law^ 
and in the French cfvtl law, chiefly during the sixteenths 
centary, most of vriiich now constitute the law of thoC 
country, as definitively settled in its Code. • 

The Roman law as reformed by the humatie policy of the 
Emperors, who assumed justice and' the ties of affection as 
the basis' of their system of inherilance, eathibits quite a 
contrast with that which obtained ift earlier ages, and also 
triA those institutions which th% spirit of feu(falisni 
afterwards introduced in order to trabsn^it property to a 
few individuals, with the view of investing all the territorial 
influence, and consequent^' the goivemment of the country, 
in their hands. 

To destroy the fatal coiisa^puences arising from the piemi- 
eious system of preferring 'flM^ to females, — the eldest to 
all otiier sons, the nearest m the collateral line, to the 
prqfudice of the unhappy widow and orphans, bereft of theic 
main 8Uf>port, stod coHateral relatives to parents, — vrasthe 
wcv'k of time» and was gradually accomplished by the Chan* 
cellors L'HopiTAZr and D'Aguessau, the spirit of #hose 
works, fircnn their intrinsic wisdom^ gradually gained ground 
throughout aft the provinces of France, notwithstanding the 
diversity which cAherwise prevailed in their civil lavrs. They, 
with Lamoignon, Pothier, Valin and Emerigon, may be said 
to have laid the ibuiylatiQO pf the civil and maiitime law 
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which to this day governs that country ; and a thorough 
knowledge of the works of the three latter more particularly, 
is quite as indispensable to the lawyer of the nineteenth/as 
ever it was to the lawyer of the eighteenth century, ; not- 
withstanding the occurrence of a revolution, which, after 
powerfully exciting the. minds of men tl;iroughout all nations, 
1hm9 wrought the completest change in the habits, institutions, 
government, and laws of France, that wias ever exhibited in 
the annals of any country. 

' The predominant idea, in reference to ascending inheritance,, 
witk which modem lawgivers seem to have been ijipbued, is 
to preiiient parents who had already incurred the mortification 
o£;k)sing their children, being aggrieved by the additional one 
of lOfling their inheritance. Such too wns the reason assign^ 
by the Roman law to restore to parents, in preference to all 
9th€&r heuis, the gifts they had presented to their children : 
fy$:6suc€ursum est pafriutJUid amiesd solatiiloco cederet 
mder^iur das ab eo profecta, tie etJUia amissa e( pecuniip 
damnum seniireL*. 

In£tqt, as Justiniaa abolished the. last vestiges of the old 
Roman law which ex(^Ud^ a}l females from inheriting, . and 
parents, from succeeding to their childrenr-^e severity of 
"which had been in great measure removed by the decrees of 
(different Emperors, who, in opposition to the lawiof the 
Twelve. Tables, had admitted the mother to inherit from 
heir child, and children^ to uaherit from their mother — so did 
pilers, in more modern times, gradually remove the rust of 
feudalism from their own laws ; thus, as civilization advanced, 
ther barbarity of the law disappeared, until it may be said 
liiat Justinian, by his celebrated 118 of. the Novelles, caused, 
justice; and humanity to triumph by establishing three degrees 
of inheritance, the Lineal, Ascending, and Collateral, w^iich, 
hdweyer variously modified, hfive ney^beless formed the basis 
of the modem system of inheritance throughout Europe; the 
children first succeeding, to the exclusion of all others ; 
secondly, the parents succeeding in conjunction with brothers 
and sisters, and, in defaulted the latter, the parents succeeding 
exclusively of all other heirs, u system in principle adopted 
by- the modem French Code. 
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The different systems of inheritance which at various 
periods prevailed at Rome, from the promulgation of the 
Twelve Tables to its final reforni by Justinian, who admitted 
indifferently the female sex to divide with the male, form 
some of the most complicated features in the annals of juris- 
prudence. At one time neither parent inherited from his 
children ; at another the father wasi admitted exclusively of the 
mother, sons sometimes excluded daughters ; at others they 
jointly participated ; even grandchildren who had lost their 
parent were not always allowed to inherit from their grand- 
parent, whose children were deemed nearer a kin than 
grandchildren, and consequently preferred. The feudal law 
of the middle ages was no less replete with subtleties and 
still greater incongruities, inheritances to certain kinds of 
property in the same province being absolutely different to 
that which obtained in other kinds of property. In iact the 
history of all nations proves that as civilization advances the 
laws of inheritance become less complicated, less arbitrary, 
and in consequence more conformable to the dictates of justice 
and humanity ; then it is that representation, the great 
remover of unnecessary hardships, by tempering justice with 
principle, assumes the as<;endant, by setting aside undue seve- 
rity, without diminishing the force of principle. The history 
of those gradual reforms introduced into the system of inheri- 
tance, in its different stages, from a comparatively rude to a 
ci^JiJPed state of society, presents as inextricable a labyrinth 
as is any where to be found, and if it be borne in mind that 
no two of any state perfectly correspond, the attempt of 
finding out the best may well be given up as unattainable ; 
the prevailing notions of nilem and people upon this point at 
different periods, being still more greatly diversified, than even 
those they entertain respecting the best system of government, 
and the degree of power to be vested in the executive au- 
thority. 

Whoever reflects on this tendency of rulers to improve the 
condition of the laws, as civilization progresses, will not be 
surprised at the declaration set forth by the Court's committee 
in reference to the twelfth article proposed in the Petition, 
qu*on ne peut trop approuver cetle proposition. Now, by the 
second clause of that article, it was demanded that parents 
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riiould inhmt all tbe personal propeity as well a$ tbe real 
property pttfcbased by dieir children^ besides being entitled to 
tbe eiyoyment dorii^ life of the real property inherited by 
them, a proposition conformable to the law of many states, 
even where t^ principle of affection has been in great measure 
sacrifioed to political consideratiops on tbe subject of inheri- 
tance. / The illustrious Domat, after stating that the Roman 
law acknowledged the right of parents to succeed in preference 
to all collateral rdativesi observes that even in tbe provinces 
of France, governed by their own particular customs, of 
which Normandy was one, most of them left parents and 
ascendants the right of succeedipg to all the personal property 
and real property purchased, as well as inherited, by their 
children, from their own line ; and to the usufruct, or enjoy* 
ment, of the real property inker tied, even from a different 
line from that whence the par^t himself was descended ; in 
order, it was said, to reconcile the natural daims of parents 
with the principle that prop^ty should return to the stock or 
family whence it sprang, *' Ces eouiumes,'' says Domat, (the 
custcHns here alluded to were laws or usages peculiar to the 
Northern and Weston provinces of France before tbe revo- 
lution, which were styled fays eoulamiers, in contradisdnction 
to other provinces, mostly in the South and East of France, 
called pays de droit icrity where tbe Roman law chiefly 
prevailed) *^ laisseni aux ascendana Us meMes ei acquits 
de leurs descendans^ ei les proprea tenus dc lenr estoe} Ce 
^tti a ce double effei de conserver lea propres dans les families 
d^oii ils soni venus, ei de pourvoir ^ ce que V6quii6 demande 
pour les ascendans^* 

The foundation of this right of parents and grandparents 
to inh^it from their childrenft has never been more admirably 
exposed than in tiiis truly great civilian*s own words, and they 
who Would aUempt to reconcile the institutions of feudalism 
in matters of inheritances with the precepts of either natural 
or revealed religion would do well to ponder on them. Afier 
staling that there are three orders of succession ; — ^tbe first, 
that chiWren should inherit from their parent,— the second, 
that parents should inherit from their children, — knd the 

* Lois civiles. lAi, 4. Dts Successions. Sec. 4. page S02. 
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thifd^ that heirs in a coUa^eral Une riKHitdabo nfaerit, — 
Domat disserves — '* that this aecond onder by which asoend* 
atits or par^its are alloveed to ioberit from thekr children^ is 
not a natural one, as that whereby children ai« allowed to 
inh^it from their parents ; it beitig in Ibe order oi nature 
that children survive their parents, it is contrary to this order 
that parents should survive their children. But when the 
case happens, equity naturally requires that the parents 
should not be deprived of t^ sad consolation of inheriting 
from their children, and at the san» moment be thus sul^ted 
to the loss of boA children and property/'* As the posses- 
sion of property adds to the comforts of Ufe^ and that 
children receive bodi from their parents* the same reasons 
exist to allow parents who survive tiieir children to inherit 
from them, as that these should inlierit fixxn their children, 
according to the wdl known axiom« Pmrtii4e$ md homa Ubtro* 
rum ratio mlsirutkmk admiUii', llberm mainrvB simvl tt 
partniium communr to/im* Ne eifiUa •mtSMv ^ peeunue 
iiamnum 99iU%rti* 

** And as children and otiier descendants are in^bted for 
existence to their parents," says Domat, '* their property is natu- 
rally destined to proidde iot the necessities of Ufe to those 
from whom they descends So then it is as confoimable to 
the law of nature, that parents shocdd inherit from their 
children, as that children should inherk from diem, and one 
as the other is liie natural consequence of that intimate con« 
nectioa and mutual duties whidi Heaven Ims imposed on 
t^em, and one of the immediate consequancoi of whicii is, 
that children should inherit the property of their parents, and 
reciprocally that these should inherit that of their children ; 
nature having as it were rendered their properly common to 
both. It was on this principle that the Roman law, even 
befom that people were acquainted witti the Christian Religion, 
considered the property of par^its as oommon to tfatir chil- 
dren, and that of the children as common to tbeir parents, 
and viewed their mutual inheritances teas as an hereditament 

^ These nefnarts m«f to (irtlh b« flMdtdbe Ifiltle elM lluu) tmiiBtKiaitiMiB flrom 
variom pasntfvB to Ums Dig*e«ty mow pttrticotarly the Iaw. f . 8«e. Si tabote 
teitttmeaU Milkto vxtabnat, unit fiberf. LB>. 4. Tbe kw a to Uie sMne boob, 
ifti J«i»4o<ftiiit,ma ttye 1u» <!• im0Mm % U$ikhimll9. Ub. 5. Tll.a, AsacoHH 
parison between tbese an^ Domat's remarks will shoinc* 
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by which they acquired any new right, than as a continuation 
of that principle in hereditaments which appears to have 
rendered them mutually masters of each other*8 property.*** 
What a contrast do not such principles present with the 
institutions of feudalism ! It is in beholding such passages, 
where the noblest feelings of our nature are thus blended with 
the positive laws of that mighty people whose civil code has 
so long survived their empire, that we forcibly ^11 to mind the 
remarks on Domat's works by Mr. Lerminier, who, in his 
learned treatise on the study of the law, shows, in a few 
words, how much his countrymen are indebted to him for the 
amelioration of their civil laws. The following brief extract 
will be the more readily excused as the name of Domat is 
here associated with that of his friend and no less illustrious 
and revered townsman Blaize Pascal, who, to borrow 
Mr. Lerminier's expressions " fetait Chretien en philosophie 
" comme Domat fctait Chretien en legislation ;" of the latter 
he observes — "Domat, ami et presque 61feve de Pascal,t n*h6- 
sita pas k faire decoder le droit du Christianisme, ^ ses yeux 
la forme la plus pure de la vferitfe sur la terre ; k enseigner, 
dans ses lois civiles, que I'homme est fait par Dieu et pour 
Dieu ; et dans ce dogme k la fois si simple et si profond, si 
clair et si myst^rieux, oi!l il plongea Toeil de la foi, il d6cou- 
" vrit le monde, la sociit^, ses lois, sa fin. Et, chose admi- 
'^ rable ! il s'appropria la legislation Romaine comme une suite 
" de ces principes sacr^ ; il se trouva que les doctrines des 
^Vjurisconsultes, de ces ^l^ves du Portique, pa^rent sans 
^* effoit au rang des consequences naturelles du Christianisme ; 

* Iq suis hfiBredlbns evidentius apparet continuationem domini eo rem perdu- 
ceri, ut nulla videatur bsereditas fuissej quasi olim hi domini essent, qui 0tiam 
vivo patf quodammodo domini 0xittimantur, L. 1 1 . Dig. de libeiis et po9t. 

t Pascal and Domat were both born at Clermont, in Auvergne : Pascal, bom 
in 16SS, died at the early age of thirty-nine. - Domat, born in 1605, attained the 
-age of .seventy. Four years after his death, Pothier, his great rival in fame, was 
born, and only expired in 1775. Monsieur Touillier, the rival of the latter, was 
then a promising yoang barrister, and lived to see bis work esteemed the miost 
renowned of the day, having attained the age of eighty. Since the death of 
L*Hopital, at the close of the sixteenth century, it would appear that no sooner 
has que eminent civilian dropped in France, than another has arisen to supply 
his place, and of the works of each it may be said foriet a^eantur fortibms. 
Hence the clearness of her. civil laws, the £uro|^n ^ reputation of so many of 
her distinguished Civilians, and the translation of their works in so many livins 
languages. 
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et ces fiers Stoicienf, qui se croyaient des dieux sur la 
terre» ne furent plus, sous la plume de Domat, que les 
respectueux disciples d'un Dieu qu'ils avaient ignor^, Oii 
n'a pas assez reinarquji cette conciliation iherveilleuse des' 
dogmes et des maximes de TEvangile avec la sagesse alti^e 
de la jurisprudence Rpmaine ; k elle seule, elle est une 

" crfeation. Domat a ktk Chrfetien en legislation, comme Pascal 

" a 6tfe Chffetienen plulosophie."* 
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Havitjg thus alluded to the diversified opi- 
nions which exi^t Oti the siibject of ascending 
inhexiitance^; it^,^^ not extr^prdinary that a 
difference of opinion should have njanifiested 
itself between the committee of the Petitioners 
and that of the Court, the former deiflandidg 
that parents migh|),$ucceed:TVfhen the deceased 
left neither brothers nor 5w/^^f whereas by the 
law, as riecotiitoerided »by the committee of the 
Court and s^pctio.ned by Councfl, the parent's 
%SM£ must. iei^eceiincL befor.e he., can inherit 
from ;any of hi« descendants. • The reason why 
it was itibt propria that the parent should 
inherit iro^^ idl^ilAy before any 6f its brothers 
or sifters, was>: that in the evient of a second 
marriage these might be eventually cut off, 
particularly in the case of the sui*Viving nlpther, 
whose personal property would belong to her 
second husband. Besides the parent having 
the stronger lieii Qver his child's affections, it 
would be always in the power of the latter to 
favour him by a will, which| in' most instances, 

• Ctnjp.n8. Sur Domat. Ptges 111 et US, Introdttctioii k TE^f da 
DrcAt* ■• "M • 
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wilt remedy the inGonveDience which might 
follow A*om preferring, in the case of brothers 
and sisters and other desceadapts^ the Golla« 
terftl to the ascending line* 

Articlb XJih 

Ascendants, having no descendants Iking, shall inherit the personal 

Eroperty and purchased real property of the last of their descendants. 
1 ascending successions, the father shall he preferred to the mother, 
and the patonal to the n^atcinal line in parity of degree. In the'Btme 
cases as ahove, the ascendants shall also inherit respectively the inhe- 
rited real' property of dieir line only. Tfae^ther shall, i9.alL 0M9k 
have the right to>take from (he estate of his child, deceased without 
descendants,, such advances in anticipation of his own dFeath as he may 
hftve made hm^ mi &». which he has obtained an dcknowledg^B€|i(|i( It 

writing, or an Act of Court stating the advance so made.* 

. • ,• ...... . . 

This article ccmtaios four di^tioct pFQpQsjytions^ aud by it is 
established. : ' 

* • 

• First, — That ascendants shfift inherit only from He- last 
of their desoendaatv ; 

SscoifsxYy^Xbat the male patent .13 always preferred to 
the femalej in parity of d^ree ; 

Thirply, — ^That real property inherited, whether from 
the paternal or maternal line, F^tums tolbe nearest of Mia 
stock wtenc^ it 'origipprtedU though the party be not th^ 
nearest allied or lelated, tp the deceased ; according to 
the principle faierna paternis^ niaitma maternts ; 

PouRl:HLY,-^That parents "who take the precaution of 
secttring m aickKiQwlBdgnient froim their descendants or 
donei^s ^Uiv^erit es«c)usivel}( of all others, to such 
prop^n^yt n^his shalV fQrm the sutgect oi a distinct 

.section. 

. ■ . » . 

* Le^ asccfutuiu toni admis ^ HMtvr de ieura deteendanst et h VexciuHon 
dM ktuf 4UtW49^!far^m au9. chmte^ P#r eufi^ dpmUejtf ^nf 41$ 
' tajmorttront la preuve du don. 

' Ankle 18.^LeB ascendant qtiii^*achront plod dt descendananfkttns, fa^teroBl 
c^ m^NihlfSi tCMiAt^ eYt vpiH^^dUr dew^scurjrivaot de leiirj^ deapiepdRii&. 9a 
saccessioD asceodante, te' pife S6ta pf6(&r€ A la ihdreyet la ligne pateraelie k U, 
lig»^fiialfnieUetnj;|aH<^dei4«gr^ . 0«b«i lesf i^taos c^quedeisu», let49-» 
cendaos h^riterobt aassi fespectl^nient dli pi<opre de tear ligDe seulement. Le 
p^re aura droit dans tous lei^ cas de prelever sur la wiccessioo de son enfant, 
ilMrl iaiiis deacandani, im avluites vdei sueotafiion. qii^il luiaqraftiite^, eipoar 
lesqveUes il aura obtenu soit la reconnaissance par 6crit du d6funt, SQit unaole 
de Ck>ur constatant Tavance faite. 
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The effects of these distinct propositions require to be 
separately examined : First, that ascendants^ or parents who 
leave no issue, shall inherit from tbdr last descendant all his 
personal property and real property purchased, or i^quSis, to 
the exclusion of all collateral relatives ; such as uncles, cousins, 
and all others more distantly related. . In fact, brothers and 
sisters, and their issue only, are preferred to all the ascendants 
or parents of a person deceased without children. And 
among such parents the male is always preferred to the female 
in parity of degree, and the paternal line to the maternal, also 
in parity of degree ; that is, they shall inherit all the personal 
properly, and real property, either purchased by, or given to, 
the deceased, but not the real property he may have inherited, 
which returns to the stock whence it proceeded and in default 
to the crown* ' 

Thus, suppose Titius leaves his mother Mary, a paternal 
grandfether George, and a paternal uncle William, his heirs 
to, one thousand pounds steriing, and two estates, one of them 
purchased with fiVe hundred pounds received from his de- 
ceased fether Nicholas, and the other inherited from him. 

George 

Mary . Nicholas William 

deceased 

I Tl 

Henry Titms 

deceased decujus 

Nicholas, the father, being dead, Mary, the mother of 
Titius, as nearest of kin, will exclude William, the paternal 
uncle, and George, the paternal grandfather, to the monies, 
that being personal property, and to the estate purchased by 
her son, though paid for with his father's money, such estate 
being acquit ^ The same rule would hold good had the estate 
been given to Titius by will or deed of gift But the real 
estate inherited by Titius would go to his. uncle William, 
who would exclude his own father, George ; because though 
ifary, or Nicholas were^he living, might say that Titius was 
theit last descendant^ ' this cannot be said by George, who 
leates William, by whbm consequently he would be excluded, 
itWug expressly stated' in the thirteenth article, that it is only 

K 
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troth tMi mt StMitiiitttX ttiatHscendants can 'mh€i^, ott the' 
flkbife pif^j^Iib tliftft Md Tititis'^ brot^^ Henry livedv neither 
themotbl^^' tiOi iten' the father, could bave inheritecK as it 
c6d^ MM th^n im^ beeb am of eitiiei< that TttitiB was their 
teiA d^eiMMM. 

TBife M#,' a* tetftJtioried by th6f Order in Coutfcil of the 
fblHSeei^tfi' of JiHy, 1640^ di^iees that rnider siicb circHimstanc^ 
ffife mothfer wSiM fesf^'RDIte itt the other grand pai^ts^ and reb- 
tiv^, to flh^ {)^(>riat pop&tty afnd acquits^ bat WiHiai» woirid 
exclude her, and ^1^6 hfe o^^n Arthur Qebtge to his nephew'sred 
^bp^riy Inheritedi dnd tfeit toc^ tboi^h the estate as a propre 
ttA^ht hire be^ Geotgfe*^ oWn, ^ttti given to his kite sob 
ll lth<M8, ^ his f>6HibA &f iifih6ritdnce,t dr avmnceMni de h&irie, 
ih Btferntey cbtfjfii^tily kiloWfi ffis an avanee de sncceMm^, 
and afterward through Nicholas inherited by Titius. 

UMer no tircUtdlitafftces ooald Mar^, the mother^ eilim 
ii^ portion of this piropertyy it hovhig conre to Titius thitnq^h 
fflie pajtrntH litter 

UM ttei tw^lftl! ptopoishtofi Of the Petitionefs be^n adopted 
v^itho<it an^ IttodificatWn, the mother would hav6 been 
entitled to enjoy during life the usufruct or life interest of the 
real property her son had inherited from his father, as the 
following extract will show : " Thai ih ascending successions 
fathers and mothers infierit froth their childreHj iohen these 
leave neither children, nor brothers 6r si^sters : the 
ascendants or survivors shall inH^tit all the real and personal 
property of their children, and ike usufruct tfthe property 
left by descent:' 

Had the principles here set forth been adopted, Maiy, bed- 
sides ctaimittg the whole real property her son bad purchased^ 
and his personal property, would also have been entitled to 
the eqjoyment of his real properiky inherited, tjnderany 
circumstatices^ Georgej the grandfether, would have come in 
for Titius*8 real property inherited before William, tee i^ncle, 
William, not being an ascendant^ and the Petitioners proposing 
that none but brothers or sisters should exclude ascendants : 
but the law having passed that the parent or ascendant shfMl 
onlv inherit when he leaves no issue or descendant, Whliain 
would how come in for Titius's inheritance before his fisher 
George^ of wh(»|i it cannot be said that be leaves no descent^ 



jAnQefhe.io fiicft (leaaw^WiiliAm, \viu^ ^to- 

gether Jaat or jceasooabte- 

cNor sis ithis >the only diffQCQ»Q^ fy^v[^^^fi^efeJi^Qn a^^ 
4ie iskw as adopted {by 4ibe ^tftt^i m^ gg^Guo^ ^qt 
Her :M^)esty!8 Order, (in iGomiqiL ;)8l»fVKffi% ip .^e aboif^ 
case (George aid >WiUiaq[i .dead, -7itiH8'9 m^ RTQP^i^ 
ipberited would eaehfiat^ to ^.QmwiittQ tl^ ,pfi^i^i^(;^ .)^9 
iDother, whioh would bajvevbeepj^ftfaodji^ iinid tb^ .tl^irtei^t;^ 
article vcf 4 the Petition ib^enjddppted^ l^hi^h prppo^ th^ 
in de&ult of heirs in one^Iin^, tbeyprQp^rty.fbqii^ gqip^^qfp 
of i the* other, in.coi|formi^jtOith|B tvuk, tFmwjiOjU qfffies, 
the crown, only (takes ta.ap ii^i$ifi^EM[H^ip,tl^^^ 
heirs.; that;isitomy,.only]SiK:QWris;tp /w^ ^fj^ii 

the decease^ wner*SilQayi»gi»o on^il^iwi \^^9}^IRWI^^ 
affinity pnrelationsbipy either iby.tfaye ii^ i^f^lppd .pr^^^t^pn. 

tButitheipropositiosi, ad :rec(irai^Q9d€i|iilor,^e (^puftls xon^- 
mittee, Jhaviog.passediiiito l2|ji^,.ii;ifhi(^iSith^rittst^^be.9^ 
vtheoi f* Ascendants' have nadieisceDdai»t8»)iYPg>'(W/^baU j^e- 
rititbe^BEasoMAL BRbBsuxor^nd )rtXA|Q;^A&^p lv^i^L^^JELO^ 
BBRT;£.of tbaiio^T ;iif( their dfi6C»Dd^Sk->,«.A,«.«;. •and.t^ 
'^asQendaatsjtiiail oply i»efl|»effltW{^.jiilMsr}t tdh^ ;4^|i^^.itj^d 
BRALipBOFfijuiiT o£ their line on^/* itn^st |;HBifp^Wfd».aAd 
iacoasequfnceiXaled,^ that) the p^f^nts <tf:t||e. ^laternaljine 
can ;never:inherit. either itl|e.^b^lutie proper^ or.eqjoyfpept 
of re^I property inherited Jaomr the ^ p^tQigftal lipe ; ^d ^tice 
verad, that , die. parents in . the ^p^eiiKial JUii^ef gan never ei\joy 
aiQr. gceajbsr advant^gssti&qm.tbip^. ^^f : j^he^i^q^^l^iiiH^ ]^jf^,, which 
it musti he. confessed is jaot altpgeth^: Qon^oi^i^t . (^ .those 
psinciptes. of justice iandibumanify»^iy%h:^igjl^t4)ave been 
r^sisonably .^^cipatedrfirom , cMrJoofil.M^, pn^rji^ed l^j^a- 
tuieofidieninetoentb century* I £yi^ ]^t^fiip..i93cilf)d ^ul^rs, 
cf» Mrhom itiiaa h^en Jaomftim^iBai^Tni^^^ i^, a \^y 

different question— f^^bablii^y jmptii^^9tjnQt^fiyer foigase," 
vere^sfa&itooiiigb iniiMl^.i^nd iu^i;{^l^ «^.^^w,;0f,/fuGh a 
principle' in lkh|eir, eivjllwfft.;^thpyJ5;)j59(8iyjRi^^ ^ npt 

ofWfff* J^lSli^VPT^y^Vm^^^ Wo" fna'We 5 pmuSU, ,re&I property 
pbrcbasecl bietweeD.ouib&nd and wife. -Under ibe (ma li«9M|f#=W(Hi|d.8l8d be 

guished from inherited real property, for that only ii knownby tne genehc teim 
proprtt, personal ptoftfi^yihfi^ or 

amount Jtf iQg It^io^fi ^ meuble^ et ac(^et8.. , 
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otily that the crown should never succeed to properly whilst 
there existed a single individual descended from, or allied to, 
the deceased owner, who could make out a claim to it,, but 
that they should never consient to the principle of confiscating 
the property of innocent individuals, on account of the crimes 
of their relatives or parents. " La peine- de la confiscaiion dei 
biens est abolie, etne pourra pas tire rSteUflie'^ Article 66^* 
now the 57th of the French charter, but modified since the 
accession of the present King of France and the Revolution 
of July, in cases of high treason only. 
• The reason that has been alledged to prefer the thirteenth 
article of the Committee's Report to the twelfth of the Petition, 
iid'the desire to conform as much as possible the modern law 
of the Island to the reformed laws of Normandy, in ordei 
tiiat these might in some respects still continue as a guide for 
tb^ judicial authority to fVame its ; decisions ; this may be 
eiteily seen fr^m- the ? following remarks contained in the 
'R^^t, wherein it 'is stated that it is -^^ impossible iK)t to 
ippTOve bf the- propositions contained in Article twelve, that 
iaiSiers and mothers be admitted to inherit from tbeir chikiren. 
OuUbcsil dsageSj by which they are always excluded, : appear 
to us singularly unjust and unreasonable. It is also directly 
at variance with the ancient custom of Normandy. Weane 
of opinion that it would be proper to follow the principles 
which the latter custom had established on this subject"t 
. 'As to the thirteenth article of the Petition, the Court's 
Committee refdsed to entertain it, alledging its incompetency; 
iAhd moreover' that^ ds^ an individual^ Who had no relationi 
vdtfiin the degree of second coumns in the line whence such 
property came, could, by the law as now adopted, always 
dispose by testamentary bequest of his^real property inhe- 
rited, there, was nadonger the same -reason, as formerly, for 
rwjuimig a chahge in thid pa*t of' ilhe law. 
■' «*The change pr6po^d in the thirteenth article of thePetition 
d6es not," says Ihfe Coiirt'si d6n&mitteei *^ appear to iifii to b^ 
of our competencyi-the fiscal revenue being interested therein. 
It will perhaps be la«tteir to leave things as they are, particu- 

iarljr as the article ■ which we reconimend, with r^rd to the 

• •■•<• • 

• sixty-sixth Article of I-oafs the Eighteenth's Charter. 

t See the Report of the Coart*s Committee, Appendix, letter C, p. 40.' 
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faculty of bequeathing real property inherited, will, if adopted, 
always present a means whereby this defect in the law may 
be supplied."* 

From the above remarks it will be seen that the crown no 
longer excludes a parent from any kind of property left by 
his child ; that in the ascending line the male is always preferred 
to the female, in parity of degree, excepting when the property 
is real and comes by descent, in which case the nearest mate 
ascendant, and in his absence the nearest female ascendant, of 
the line where the property originated, succeeds to the 
exclqsion of all other parents or ascendants. 

' But what possible good can result from the rejection of the 
thirteenth article of <the Petition, recommending that the 
ii^ps of one line should succeed, preferably to the crown, to 
the real property which a deceased owner has inherited from 
either his parents- or relatives of the other line ? Was it not 
then sufficient that the local authorities should see the real 
property of Miss De Rct^l, which by law she was debarred 
fit>m bequeathing, escheat to the crown, to the prejudice of 
her relatives in the maternal line, to allow the parents and 
reliitives of one litie to inherit reciprocally from each other on 
the extinction of the issue in either ? Why shonkl the 
nearest relative, to the exclusion of the more distant, be 
deemed in law the most worthy of inheriting the personal 
property, and real property purchased by the deceased, which 
more particularly in these days forms the bulk of private 
jfortunes, andyet be treated as a convict, with regard to the real 
property the deceased has inherited fit»m a relative in a diffe- 
rent Hne? Should not Miss De RoseFs case I^ave served as 
an example to showthe utter injustice of any longer retaining 
the unwise distinction betwi^n ' propter and acquits^ and to 
have substituted in its stead the dictum of the greatest of 
philosophers and lawyers of modem times, that 1;h^tiesof 
ktooA are too sacred to be set aside by the decrees of the civil 
Ittw, Jwra sanguinis nullo jure civili dirimi po$9uni.f How 
forcibly do not these invidious distinctions reveal the truth of 
thci' sajring of the iUHBtrious Blaize Pascal^ that the rights 
derived from inheritance haye often bad no better foundation 

* Appendix, letter C,p: 46. 

t BaeoD, oii fhetttidiiilk or Ch^CMlilftoo kw of Eii|lftiid.-^AilleM lltb; ' 
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tban the fancy and caprice of hyfgin^a»s^ jmid M^ioh ibe 
demonstrates^ by asking the yoMbbfuI imr of an illuafcrioiv 
house, whether he was aware of the origin whence ^ titled 
his property sprang >*-<* y^ous imaginQ2>-mii9/' ^ys he(to jhe 
Due de Boannec;, ^^queJa/vQie(pariaqufiU6c^:bieQ3<ont |mmi6 
de vos ;anc6tres k vous soit one jvoie oaturqlle,? Qjela.a'cyit 
pas > v6ntable Cet ordre )n'est &m^ que! aur la 6eule yokmtfc 
des l^islateurs, qui ont .pu avoir de l^nnos mimjsfi .pour 
Titablir, mais doat;aucune.certaineiiieot4iIe^ prise, diunidroit 
naturel que vous ayez sur <0es cboses* :S'il ileur ^yaH plu, d]Qtr 
donner que ces bieos^ apiis. avoir ith poas6di§s par ilesipdpi^ 
durant:ieur vie, retouraeraient jl lar^publiqiie.apr^ feur mort^ 
vous n'auriez. aueun: siyet de .vous -en )p)atpdi?$}« 

'SAinsi tout )}e titreipar lequel ^oufi jKi«fs£dc$s votre ^bieii 
n'iefit .pas un titre fondi^ ^ur lit yfmtmr^,.vmi»mf^^ up:6ti^Ii9Be- 
ment humain. lUa autre 5 Hmr.dHmagHHHiw^ « 4^ ^fW^ . qpi 
ont iaitfies lois, • vous. iaumit rendu pajuvi^:; etioe. invest que 
cette reneontre du ihaoard qui .vans a (fyit ii^U^ wee .-fa 
fanttusiBiUs his qui <aW Itrouvte iavorabte(ik(VQtxei£gMdf 
quiivousmet en possession delousooesbienp* 

'^Je;ne•veux.pas dife qu'ils ineYOiis (^ppurtieniM^t ;|MI8 
l^tioaeaieait, ^t qu*il soitipermis :k un autre ydeYOMs.l^fayir; 
car EHeu, i qui en est Je fsaltee^.iarpermia mm .fiKOO^^ d^^kl^ 
dasJois pour Jesipartager : .et xpaad fces ilois ^ont uoeifeii 
tobbei?, il est injii8ted€(lea;vi0ler.''t 

J)^iibUfiss .socie^ hasriii^ rjgbt and; power to select its/^^im 
QOBstitiitioD, and ;to /change ;or ^jnodify ttbe t rules or lawftjyf 
wbieb ; it , is , mi^venoedi [ ;btit tbi9» til^ :^1 ;<^r rg][^t#od 
salutaiy. rules 'v^en 4btiadd iiff, ^nt^iis ,t:be ^^e dipatims 
Gonsoqit^nee^, precjaelyvajs- its fV^ise . ^pplk^sjtipn wp^ldrW^ 
secarad \ke,more\]»^twg:}mk»f\^;riopHmiiW^^ 
Heaee -itbe ^aboniinations ni^chi^pi^POC)^ frcpp^ts^U sy^ms i9f 
lwV(tand(!goiseriimmttw]w^ijMve> no rm>i!ers<4id-fetti\da^4p^ 
than i;be Smk^, otkef^awbitiaD, . ibe^vati^ ^f 1 ciders ; r^ doo^pj^ 
giti)^ that diiumg^e^preMakneetof: that pari«k4»rwiph»tig9% 
fcaemrn ) as :tbe«4ark ;dg»9»ridiey cpi^tmti^^ ^be^^ti^^ jmmii' 



'■ •! 



* Le litre par lequel on poss^de, says Pascal, n*est dans son origioe que la 
fantaisie de ceuz qui ont fait les lois.— Pensto, cbf^tre fl|^* 
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become so fer in&tuated with some of these systemsy as to 
question botii the right and power of posterity to unrivet the 
Tery manacles^ by which in those days it had been attempted 
and hoped to^ retam their persons and property in universal 
bofnd^ew Hence arose the system of retr^ites, or abuse of 
ledemptiotT^ with its iisuai'concomitants^ perjury and fraud ; 
eBck^tSy with its criea and lamentations ; w^rdships^ primer 
seisins, reliefs, with their innumeilatfoie ejttortions, and last, 
though ndt least, the inability td will real property, which 
destroyed th^ mailt attributes of ownership ; all which con- 
stitute ifrefragaMie^ proofs, bow, during many centuries, 
'^ les tours d*imaffinaiian et k fdntaiaiej pour ae pas les 
qualifier Tambitien et la vil cupidity des Ugisb^teurs ont 
pftsidi kiBL confebtibn des lois.** 

On reviewing the source oi s6 tnuch iniquity and crime, 
and on examining what has been done by the amended law to 
remove them, one cannot help thinking that more might have 
been accomplished, by further restilaining the abused of 
retraitesr^ and limiting them solely to the stiles of inherited real 
property ; that parents riiould have been entitled^ under any 
circumstanc^Si to et^oy the real prq)erty biherited by their 
dbildreti, to the prg udi^ of more distant relatives, particularly, 
its observed in the RepoH of the Court's Committee, that in 
thesSe days the ties of lelalticHisUp only subsist between near 
relatives.* 

Should, in fact, another case similar to that of Miss De Roxd 
occur tomorrow, that is to say» <^ a person dying intestate 
possessed of real property itiberited from the paternal line, 
heither her mx)dier nOr her naaternal felatives, however closety 
tanited^ audi ^ her nkatemal uncles or aunts^ could inherit 
any portioa ol it^t would escheat to the <»'own ; and were 
the ovnier a mkior^ no vl^U could be made ; and thus again 
would be renewed the seeneb which the Petitioiiers had fer* 
iFentfy^ hoped might have been banished for ever from this 
bailiwick, of the mother having^ through the visitation K^ Him 
whose ends are inscrutable^ not only to moutn die lojss of her 
offspring) but IBcevfise tx> deplore the losi «f ker fertune. 
The same¥ule will diko apply to the fikther and Us i^ttves 
similarly situated ; and all these abuses must be perpetuated 

* AppcndiXi letter C| p. 87. 
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for no other purpose than that of maintaining the paerile 
and impolitic distinction between the inheritance of real 
property purchased and real property inherited ! Such never- 
theless continues to be the reformed i^islation of a free and 
religious community in the nineteenth century, emanating too 
from constituent authorities elected by the people, as theii 
fittest representatives to fill the most important and arduom 
municipal and j udicial offices ! 

That instances of great hardship have occurred, and may 
yet occur, will be seen from that part of the order in Council 
registered here on the twenty-fourth of October, 1840, by 
which Miss De Rozel's estate is ordered to be sold for the 
benefit of the crown, with a proviso that one-tlurd p^art 
thereof, should it not exceed one hundred pounds sterling, 
should be given to the Misses Le Roy, who were intimate 
with the deceased, and who had petitioned the government to 
grant them the property thus escheated. 

This property consisting of a house and garden, situated at 
Havelet, is supposed to be worth about twenty quarters*, or four 
hundred pounds. The claims of the heirs, who petitioned, 
have been set aside, though upon what ground has not trans- 
pired. Yet with such an example before their eyes, the local 
authorities of this said-to-be-privileged commi^ni ty countenanced 
this horrible law of escheat, rather than allow the heirs of the 
other line to inherit respectively from each other, on the 
extinction of heirs in either line. 

Neither the Court's Committee, nor the States, would listen 
to the proposition, that the heirs of one line should inherit 
from the other on the extinction of all its members ;* indeed 
it cannot be said that ever the proposition was fairly submitted 
to the States, who, in their present defective form, have 
only to deliberate on what their President deems proper to 
submit to them, and which, in the present instance, was the 
project of the Court's Committee, who had rejected tiie 
proposition, without substituting any other in its stead. 
It Was in vain that the Petitioners, in their second Report, 
entreated the authorities to submit this important propositida 
before Her M^esty in Council, in ?i proper form. But without 

• Appendix, letter C, p. 40^ 



their share of representatives in the local legislature how was 
it possible they could expect that their prppositions on this 
subject, or indeed upon any other, shoqld meet with that 
attention they deserved ? The members of the Court's 
cominittee having deplin^ noticing the thirteenth article, 
not concaving themselves competent to ^tertain it> the 
Petitioners* trusting t^^t their benevolent Sovereign would 
deem it the gloiy of her reign to entertain the peace of 
families, by granting them the right to succeed to each 
other's property so long as the ties of relatioi|ship subsisted 
between them,* again besought the Court to submit the 
matter to the States ; but to no purpose. 

In the ^lea^ time Miss De Rozel's property was disposed ot\ 
The claims of her heirs Iiaving he^n rejected, and the petition 
of the Misses J^e Hoy so iar adnutted» as to pbtaip for them 
one hundred pounds out of th^ proceed^ ; and the law officers 
of the Crown, with the Queen's Receiver, deeming it advanta* 
geous for the public revenue that the real property escheated 
should be publicly disposed of, the Pf*ocur^.ur, the Comptroller, 
and Receiver, on the twenty-fourth of October, 1840, pre- 
sented to the Court, to be registered on th^ public records, an 
order in Council which h^d l^n obtained so far back as 
1838, setting forth— *that a bouse and g^den situated at 
Havelet, forming the real estate of the late Miss Charlotte 
Mary J)e Rozei, containing thirty perches, not quite a third 
of an English acre of land, had escheated to the Crown in the 
year 1835, in default of heirs, — that they were so much in 
want of repairs that they had ever since been untenanted, and 
that it would be advantageous to dispose of the same for 
money or rents, or partly for money and partly for rents, — 
they were authorised to dispose of them accordingly, as also 
to dispose, in the manner prayed for, of the Queen's Mill, with 
two vergtes of land, ^tuated in the Catel parish.t 

* Appendix, letter D, p.p. 53 and 6l« 

t That part of the order authorising the Crown Officers to dispose of thesa 
▼arious kinds of property runs thus :— 

M the Court at Buckingham Palace, the 26<A of February, 1838. 

Wbbrbas there was this day read at the Board a report from the Right Hono* 
rable the Lords of the Committee of Council for the afiairs of Guernsey and 
Jersey, dated ttic 2Srd mf February instant ; in the words following ; 
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This order was registered as a matter of course, and 
thus was again consecrated one of the worst principles 
inherent in the legislation of the dark ages, the more disgrace- 
ful that the contrast between the public feeling of tihe age 
when the doctrine of escheats originated and the present, is 
the greater. Will it be credited that within a few short 
months, the same officer registered on the public records of 
this island, the munificent donation of .£300 from Peter 
Martin Carey to the De La Cour fund, and an order in 
Council debarring the natural, though not legal, heirs to 
the owner of real property to a similar amount ? After thi^ 
well may learned gentlemen talk of htvs being the images of 
the feelings, ideas and manners of the people they govern. 

Let it not be assigned as a reason that a person leaving no 
relatives within the degree of first cousins may always" 
bequeath even his real property inherited. Many persons may 
not even then have the power or faculty of doing so ; they may 
be prevented from some legal incapacity ; they may be minors, 
or prevented from mental incapacity ; they may besides be 
taken off suddenly without having had an opportunity to 
provide suitably for their most deserving parents, relatives or 
friends. Besides, has not a parent greater claims on its child, 
than a first cousin, without any regard as to the source whence 

[Here follow the particulars respectiDg the nature of the real property soug^ 
to be disposed of, with suggestions as to the mode : after which is the 
following authority : — ] ^ 

Her Majesty having taken the said report into consideration, was pleased by 
and with the advice of Her Privy Council to approve thereof and to authorize 
Charles De Jersey, Esq., Her Majesty's Procureur. John Thomas De Sausmarez, 
Esq., Her Majesty's Comptroller, and Daniel Tupper, Esq., Her Majesty's 
Receiver General, in the said Island of Guernsey, to sell, dispose, alienate 
altogether or separately, either for money or perpetual yearly wheat rents, or 
partly for money and partly for perpetual yearly wheat rents, the said Mill and 
Garden called the Queen's Mill, and the said House and Garden late belonging 
to the said Charlotte Mary De Rczel, on the most advantageous terms, for the 
benefit of Her Majesty's revenues in the said Island, and to invest the money 
arising from such sales, save and except the third part of the proceeds of the 
said Charlotte Mary De Rozel's estate or the sum of one hundred pounds 
sterHng, as the case may be, in the purchase of perpetual yearly wheat rents for 
the benefit of Her M^esty»s revenues in the said Island and to pass all necessary 
contracts or deeds for the same, and to pay over the one-third part of the 
proceeds of the said Charlotte Mary De Rozel's estate, provided such third do 
not exceed the sum of one hundred pounds sterling, or the sum of one hundred 
pounds sterhng, as the case may be, in equal proportions to Martha Le Roy and 
Margaret Le Roy ; Whereof all persons concerned are to take notice and s ovem 
themselves accordingly. govera 

(Signed) W. L. BATHURST. 
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his property sprang? Under any circumstances- it can never 
be politic to interdict the willing of real property^ whether 
inherited or purchased, under a system which allows the crown 
to succeed before a parent to a child's proper^. 

Under all these circumstances^ it is evident that nothing 
could have been more just or politic than to have made no 
distinction whatever between the right of bequeathing real 
property inherited, and the right of bequeathing real property 
purchased ; and to have admitted the heirs of the paternal line, 
according to proximity of degree, to inherit from those of the 
maternal on the extinction of heirs in such line, and vice versft^ 
the heirs of the maternal line to those of the paternal, on the 
extinction of relatives in that line. 
• 

SECTION 3. 

. On the right of parenis to succeed in certain cases in pre^ 

ference to all other heirs to certain properties which they may 

have bestowed upon their children or relatives. 

The fourth clause of the thirteenth article referring to a 
subject totally unconnected with the three preceding, it has 
been deemed fright to make it the subject of a distinct Section ; 
it is indeed one whence many important consequences flow, 
and has found a place in the legislation of ancient and modem> 
states, being in strict conformity to those rules of justice and 
humanity, which among a civilized ]3eople should ever form 
the basis of their la\vs of Inheritance. It was introduced 
with a view of soothing in some measure the aflQiction of 
parents who had been bereft of their children, that they 
should not at the same time lose the property they had gene- 
rously bestowed upon them, by beholding it pass into the 
hands of strangers to their owrvdetriment, or, as the Roman 
l^islator so emphatically observes, " in case the donee leaves 
no descent, such property shall return to the parent donor 
whence it sprang, not only that he may recover his own, but 
that the munificence of parents towards their children* may 
not be impeded by the fear of their property reverting to 
strangers" — Jure succursum est patri, utfilid amissd solatii 
loco cederet, si rederetur ei dos ab ipso profecta, ne et filite 
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amissie et peeunidB dAfniiUm 9fmHret* Witb(Mit such a 
provision it ivas fear^ the parent's liberality ttiight have been 
often stifled i^^Proipickndum eat enim iie had bnjettd prmi' 
dine parenium mrtk lihtro^ nmnifidieniia relafdeiur.f By 
the modem ]kw such a result is in some measure provided for^ 
by the fourth clause d the thirteenth article^ which shuU be 
now examined. 
It is conceived as follows ^-* 

Article XIII.-— 4<& clause. 

The father shall* in all cases, have the right to take from the estate 
of his child, deceased without descendants, such advances in anticipa*> 
tion of his own death as he tn^y have made him and ibr which be has 
obtained an acknowledgment in writing, or a& tKit of court, stating the 
advances so made.$ 

Were this article construed literally, upon the principle that 
the nominal admission of the father only, is a tacit exclusion 
of all other parents^ or as the civilians say, t nefuwi) uniUs iM 
exdu^io alleriUs, it Would follow that the father would be 
the otily parent ^ho had a right to take, in his child's suc- 
cession who had left no issue, the property he had generously 
bestowed upon him during his life time ; but siich a construc- 
tion would be a forced one, there being quite as much reason 
to admit the mother^ or indeed any other parent or relative, as 
the father, to take any portion he might have bestowed as an 
advance of succession on his heir> in the event of the latter 
dying without descent, on the donor^s producing an acknow- 
ledgment to that effect in writing from the donee. The 
expression feUher is here employed rather in an explana- 
tory sense, than as a limitation to that particular ascendant, 
the term parent would have been more appropriate. The 
original law on this species of reversion was introduced with 
a view that a parent in general might not be deterred from 
bestowing any liberality on his children and grand-children, 
through the apprehension that their death might cause it 
to be transferred to strangers, probably unknown to him, 

• L. '6. Iff. de jure doliuin. t L« 2. of the C. de b<niis qua »>. 

X Article 13.— 4e. dawe, — T.e p^re aura droit dans tous les cas de pr^lever 
sur la succession de sod enfant, mort sans descendans, les avances demiccession 
qa*i] lui aura faites, et pour lesduelles 11 aura obtecu soit la reconnaissance par 
£crit du d6funt, soit nn acte de Cour, constatant Tavance iaite. 
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or at any rate to persoin towarck whom be did not ooaoeiTe 
ttiere existed the same reasons for bestowing his liberality. 
Under no system of inheritance was such a prindple of 
legislation more uigisntly required than in the Guernsey or 
Norman systefn, where aflfection as a prioctpfe was utterly 
banished from the law of inheritance, where the barbarous 
axiom that property shall never ascend, prapres ne remans' 
tent pointy by which the crown excluded the parents from 
their child'iB estate, existed in full maturity, being Aer# applied 
to all property, and not as in Normandy and other places to 
only one particular kind of property. Successio ffudi tald$ €8i 
ui u^ctndefUM won sueetdunt^ was the ancient feudal law of 
Normandy, because men in the fuH vigour of hfe were better 
able than their declining parent to bear arms, or rather 
because in the CHigin of fiefs all landed proprietors, being 
regarded by their lotds rather as life tenants Ihan as owners, 
their propeily, eten on this precarious tenure, having been 
granted thevassal for himself and descbndamts, sibi sui^que 
de90ii^niibu$, on the feilure of these, it reverted to the 
originiil grantor,'— a maxim which continued long after the 
ousted and habits in which it originated had been swept 
away by the constant cisBumptions of mgal authority, the 
more benificent influence attendant on com^mercial pursuits, 
and above all thegradiuai extension of civiland religious liberty. 
The system by which persons inherited the grants made 
to their children exclusively of aH other heirs, was styled 
anonmlaus inhmtamoey because this system interverted the 
ord<er of nature, according to whose laws the offspring 
generally outlives the parent; mnA it was created by the 
civil law to avoid the augmentation of dtstress, which the 
loss of property would entail with the loss of the donee 
on whom it W€» bestowed, mudi on Ae same principle 
that representation was created for tt»B purpose of relieving 
the offspring who had lost itheir parents. By the Roman 
law,* and by die usages which prevailed amongst the greater 
nisrmber of the ancient prcmnces of France,t as w«ll as by 
the pinesent Oode'Civil, a parent %p$0J4ire botcceeds in prefe- 

* L. 6. ff. De jure dofium, L. 4. Cod. soluUone matrimonio. 

t As may be seen from the famous treaties of Dotukv and JLbbauNj as well 
as PoTHiBR, det Succttiiom, 
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rence to all other relatives to property of every kind. bestowed 
on his descendants on these dying vi'ithout issue;* but such 
is not the case in the modern law as set forth in the above 
article, wherein it is clearly laid down that the father, or more 
properly speaking the parent, shall only have a right to 
prSlever^ that is to say, to take in preference to all other 
relatives of his child deceased without issue, the advances 
which may have been made him in contemplation of the 
donor's death, when he has obtained either an acknowledg- 
ment in writing, or an act of court, setting forth the nature of 
the advance made. Without some proof in writing the parent 
could not take back these advances from his child's estate 
though they could be easily identified, and some even existed 
in kind ; but had he in his possession a commencement of 
proof in writing, such as a note or a letter referring to the 
gift of such property, such evidence would be admitted on 
behalf of the parent to identify his former property, which will 
revert to him on the decease of his child without issue. It 
matters little whether these advances be made in money or 
io^real property ; either will equally revert to the donor before 
any heir can claim it, always excepting the donee's issue. 
Hence it will often be prudent in the parent to take such an 
acknowledgment, and as the law prescribes no particular form 
in which it is to be drawn up, any document or writing * 
whence it will be made reasonably to appear that the advances 
have been paid, or the property bestowed, will suffice. These 
inferences seem clearly to follow from the original terms in 
which the law is expressed: " The father shall, in all cases, 
have the right to take from the estate of his child deceased 
without descendants, such advances in anticipation of his . 
own death as he may have made him, and for which he has 
obtained an acknowledgment xn writing, or an act 
of court stating the advance so made.** 

When these advances are made in real property, neither 
acknowledgment nor act of court woul^i be required, the 
instrument of conveyance would itself be the best proof of 
the liberality, and consequently of the parent's reversionary 
right. 

• Article 747 du Code CivU. 



Art XIII.] ASCENDING hlV9. ' 79 

From the above terms of the thirteenth article, it clearly follows 
that by the modern law the father is not entitled to succeed as 
a matter of course to the advances he may have bestowed on 
his child, as was the case at Rome, and in France, and as it 
still continues to be in the latter country, for he can only 
befe take to such property on his adducing satisfactory evi- 
dence that the projierty claimed -originated in his own bounty. 
The reversion thferefbre "without such proof, could not take 
pfetee in his favour, "hidWever much inclined the judge might 
be to grant it. ' 

This reversion partakes more of the cohventiotial, than of 
the legal form, or that anomalous Succession of ivhich so 
much has been said and written by civilians, for by our law 
the parent rather retakes by virtue of his acknowledgment^ 
than proprio jurey iNHERits-tfee-property originally bestowed 
in the anticipation of his child's surviving him. Many of the 
rules which govern the subject of anomalous successions will 
however c6me into operation, 'after once the parent has satis- 
factorily made out his claim to his descendant's property. 

That iniportant question which excited so m\kh elaborate 
discussion, and elicited such a Varietj'' of opinioris^'aswell 
under the system of anomalous^ inhirttance wWclppl%?rtiited^ 
in France before the revolution, as urtder the pr^s^t- fcdde-^* 
whether the surviving donor of property ,• found in tfie sue-' 
cesfeion of the donee's soti- deceased without issue, ^ould 
take it in preference to all other heirs— cannot present itself 
under the thirteenth article, as sanctioned by Council. This 
right being'a privil^e personal to the donor, in the succession 
of his CHILD deceased without descent^ from whom an 
acknowledgment is moreover required, the reversion cannot be 
extehded to the son of the donee, as will appear on investi- 
gafing the subject • 

Even linder the system vi^ere the parent was invested by 
law with the right of succeeding in preference to all others to 
property* bestowed upon his child or descendant — ^for a parent 
as well as a grand parent would have the faculty of thus 
inheriting, exclusively of all others to property bestowed 
through his own generosity — ^it was very questionable whether 
he could exclusively inherit such property from any other 
descendant but hiS' own child or grandchild, 4he immediate 
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donee ; whether^ in &ct, be could inherit from bis grandcbild, 
who had himself inherited the property in question from bi» 
own parent ; whether on the donor*8 surviving the donee and 
his issue, the property originally bestowed reverted <o the, 
donor to the exclusion of all other heirs, Mfhen the property 
given was yet to be found entire |n bisdescendants', ^ccossi^^ 
Thus, John bestows on one of his sons, James, an estate and 
one thousand pounds, vybich are both inl^rited by the grand- 
son of John, Titius, who dies without b/^irs. The question i^ 
who will inherit the estate and amount originally bestov^e4. 
by John,«--shall it be bi&i son Charles, the uncle of Titius, or 
himself, the grand&ther and original donqr ? 

John 

^ • - - I 

Jamea** ■ m nC harler : . 
dece9seci - 

Tiitvs de cujus 
deceased . ' 

( ' .''li'. , ..-ji. . 

One mis^ be tempted to say that iohn shotiM inherttiL ^ut 
b^ i8^9luded by the law,^ a parent can only >n))erit from 
tbe:^«9(« of bis descen48mtB,, which Titius is not sp long as^ 
Charles lives ; nor can be a<:cording to the ftnurtb' clause ^ of 
the thirteenth, article, by virtue of an acknowledgmea^t. of tb^ 
giftoseceived from James, as by .his deatt^ the propeifty: b«s 
become that of Titius bis descendant ; for it is only, from the 
child deceased wHIumU ii§«tff, or in other terms .from i&e 
immediate donee who has giy^n an acknowl^gment that the 
donor can retake or recover the original grant to the exclusion 
of all ^ther heir& 

There coiild be pp diJplicuUy had James survived Titius, 
and inherited from him, which he would have done as his last 
desoendaiMij to the excdusioa <;^ Charles the unclei for the pro- 
perty would have then beei^ found ija the immediate donee's 
possessioUf and a pei»oii who suurvives his issue fo^ most purposes 
of inberitaoce is supposed pever to have had any, in wbid^ 
case Jdlin would exclude |3barles. 

This would be a hard ca^, but it could not be avoided. 
Titiu8*s will would be his gprand&tber's only resource had be 
left one, the Nonoan law would afiord Jobn no assistance 
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Mrhere this anomalous succession or right of the parents 
to inherit the property they had bestowed on their children to 
the exclusion of all other heirs, t¥as unknown ; nor would the 
former clauses of the thirteenth article avail him in a greater 
d^gree^ for in them m9;y be found the two hundred and forty 
first article of the custom of Normandy^ copied in other 
terinsi by which no parent could succeed to his descendants, 
whilst any one of them survived him,* 

So then it may be fairly stated, that it is only in (he 
immediate donee's successtbn, and not in tliat of any of his 
descendants, that this property w6uld jrevert to the donor by 
virtue of his original acknowledgment ; arid if the minority, 
of laws find writers, and among the former the seven hundreil 
and forty seventh article t)f the Codjeciviljand writers thereot)» 
whilst admitting that ' ** le$ iaaccndans msecident d V.exclusion 
de tou8 avires aux choscs far eux dpnniei A leun enfant, 
ou descendans sans posieriti^*' yet refuse to grant the 
reversion from the. donee's descendanl> a fortiori under: a. law 
where ascendants do not ftucceed pvQprio jure to such pro^. 
perty, but are only allowed to pr,6lever, or raise in, preference 
of lUI other heirs, the advances made the donee deceased 
withogt descendants, would. they not be allowed to retakei 
their pit)perty after once it had descended to any ot :the. 
donee's posterity who had survived him^ because the yety 
existence of such descent would prevent the ililfilment of the 
condition on which the reversion v^as to take place, that is, the 
decease of the donee ivithoUt ipsuei' • 

The only way for the donor to prevent all disqussioii', is to 
stipulate that the property is bestowed on the donee and his 
descendants, And on the failure of the latter that it shall reyer^ 
to the dofidr. Bv this meatiil all questions with the heirs pf the 
donee are set aside, and no fear ,need ever be entertainied of 
that army of authors and judges again springing up to favoni' 

* Pire et m^re, aieul ou aieule, ou autre ascendant tant qu*il y a aii^un 
tecendant de lui vinrnt, ne peut succ6der k Tao de ses enfans. Article ^l. 
A deere« of tha Pttliameot of Rouen was ^iven iq 1657 to that effect. Tjift 
right of Ugai ravenioD may indeed be said to bave be?ii uaknowo in Normandy, 
terhaa it been introdoced into themodem law.-rThe first clause of Uie Uiirteeoth 
article and the 841 of theouttom of Normandy are absolutely, to tiie same 
pnrpbrtv 

'. . ■ w: • • 

... • . ■ ' I (ii ; '".1 • 
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the poftition of either of the contending parties,* nor any 
opportunity afforded to others to deplore the frailty of the 
human mind, and the uncertainty of judicial decisions^f ^ 
was the case in former ages and even up to the present time. 
Thus justice may always in this instance be easily reconciled 
with law, on the donee's taking proper precautions at the 
onset, <thou^ 4n 4;he absence of such precautions for the 
reasons already assigned, it does o^iot appear how the question 
e^n arise in this jurisdiction. 

Nor can there be any doubt, from the terms in which the 
last clause of the thirteenth ariticle is framed, that the parent 
donor.couid take, in- the succession of bis child, in preference 
.to all other heirs, not only the moniea or personal property he 
might have bestowed on him, and for which he had taken the 
precaution to procure a written acknowledgment^ but also the 
real property bestowed by contract without any such receipt,, 
where the contract itself was proof of the liberality. 

WoiiH the parent donor be preferred to the creditors of the 
donee ? It would not appear so, bec*ause these must be paid 
before the estate can be said to be solvent or yield any honus^^ 
Bona nan sunt, nisidedueto iere alieno. Besides, the creditors 
might justly state that they only gave credit in consequence 
of the donee's ameliorated condition, and moreover that the 
.'Stipulation of reversion between him and the donor, only 

* As was stated to be tbe case by Claude Expilly, wbo, in bis work on the 
iaoeient'Iaws of the province of Daupbiod, deplores not only the inconsistency of 
rthe decisions, but the variety of opinions entertained by authors on this subject; 
and he might have added the more so, that the question from tbe near relation- 
Ship, not indeed to call it parentag^e, of tbe contending^ parties, could nerer be made 
tbe sul)|ect-o/a judicial decision, without harrowing^ tbe feelings of both, bow- 
erer strongly each might have considered himself justified in maintaining bis 
position,— apr^ s*£tre plaint non^seulementde la dWersite deMa jurisprudence* 
mais eacoM de.la division qui r6gnait entre les auteurs :— il disait, <^ qu'a cet 
^* egard, on aurait pu faire deux armies des auteurs qui avaient adopte des 
** opinions conCrtfires sur la question, etqu'aussi la question 6tait bien.'ambigue^ 
^'.et pouvait ^te soutenue sans remords in utramquM partem*^ 

ExpiLLT was president of tbe Parlement of Grenoble at the commencement 
of tbe seventeenth century, and was one of the most renowned professors of la«r 
ef his time. 

t Bretonnibr, on the custom of Paris in reference to the variety of judicial 
decisions on the subject, states : Aprii tout cefa, disaiiM, qu9l est Vhonume dr 
hons tens qui ne diplorwa Vin/lrmiii dts lois humaintt 9i Vincertitudt de» 
jugtmens d9» hammMs puitqu'Us 9<mt si remplis de variaiioM H gue ce m wn/t 
que tenebres ei aoeu^bmenl /—Li v. 6. questions 8 et 13. 

Bbbtonnibr was a celebrated lawyer of tbe Parlement oi Paris who 6ourisbed 
Mi tbe end of Ibe seventeenth and at the commencement of the eighteenth cen- 
itudes, and is more particcdarly known as tbe commentator of Henry's works. 
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relates to his heirs and issue, not to his creditors. Upon this 
point the Boman law, which caused the property granted to 
revert to the original donor on* the donee's decease without 
issue, free from all charges or hypothecations raised on ky 
would not be followed. 

From the foregoing remarios upon the system of legal rever^- 
sion adopted in most provinces of France before the revolution,, 
as well in those governed by the RomaB law as in others 
whereby peculiar customs this system of reversion became ar 
sort of anomalous succession, which has been sanctioned by 
the seven hundred and forty-seventh article of the present 
code, it will be seen that it bears little, or no analogy to the 
custom of Normandy, and still less to the right bestowed 
upon the parent donor, by. our modem law, which in point of 
fkct has rather introduced a conventional than a l^al rever- 
sion. According to our system the donor's right must 
depend upon the nature of the Convention or contract passed 
between the parties, whether it occur coram judice, as will be 
the case iti reference to real property, or simlply between them 
by virtue of a private agreement, or written acknowledgment 
presented by ' the donee to his benefactor. All this wrili 
tippear more apiparent from the definition given by all authors, 
as well ancient as modem, of such conventional reversion, 
which is nothing more than a stipulation between the donor 
and done6 that in the event of the latter's dying without issue, 
the property shall revert to the donor, and which being based 
upon a private stipulation of the parties, must be every where 
governed by the same laws, unless indeed where they might 
bave beeh specially forbidden, which it is difficult to imagine 
could any where occur,* such conventions having nothing 
either impolitic or immoral about them. 

As before observed, the subject of legal reversion was one 
of the most difficult and complicated of the French law, and 
as the ablest writers differed upon its origin, so did they upon 

* he reUmr coictvntionbl, it is said, ne diff&re en rien dans les pays eootu- 
tliiers dece ^n^ est dans les pays de dioit terit. Dans Tun comme dans Taatre, 
ee sont li^ mdmes principes qui en relent le sens, et eo flieot I'dtendue. To 
Miow which DoAmt obsenres— that the Conventional Reversion is always 
governed by the private arrangements between the parties, whether they occur 
betw^n parents and their descent or other persons. Vid. Lais eMlHf Lib. %* 
Sec. 8. • AH. 9. 'and last part of the commentary oa the fifth -article. 
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the natural consequences to which it gave rise, which were 
as varied as the difierent laws which governed France before 
the revolution.* With a little attention, however, alt difll* 
culties may be avoided. 

. CHAPTER IV. : 

ON GUARAMTAB. 

Preliminary JUn^orh. 

After setting forth the rights which heirs in different 
degrees may exercise, ?ind the obligations to which they are 
directly liable, there is one which from its importance deserves 
particularly to be considered, and that is Guarantee, or the 
liability to which vendors and purchasers, as well as heirs, are 
subject The point of view qnder which guarantee, as a 
custom peculiar to this Island^ shall be considered* is that by 
which any real property, either inherited or purchased subse- 
quently to that already possessed by an owner, becomes liable 
to, or security for, the discharge of all the liabities due on the 
latter, though at the tin^e of the original purchase the vendors 
could neither contemplate that their purchasers would have 
inherited or have purchased that real property which they 
nevertheless come upon as security for the discharge of tlie 
obligations due on that which they have sold. The unwar- 
rantable power thus claimed by the original vendors, has 
become the b^ne of our system of landed tenure^ and is a 
remnant of that auttprity which, during the prevalence of 
feudalism, sacrificed the rights of all subsequent tenants to 

* Upon this stibject Potbfer, one of (be iirofonndest writerB tm ike Roman 
law, as one^ery.depfirtmentiof civil and naailtiii^ei^w,, states that the system 
of reversion, as established in the French provinces douth of the Loire, |>ro- 
fB99€iiiff on the principles of the Roioian law, was an inveiitiott of modtera 
civilians and interpreters, . and that were the Roman civilians to rise from their 
i:raves they woukl not be a KfMe surprisied to see their name given to a ^stem 
of If^vif litter^ unknown ampng thenqi. Th^ were ooty acquainted with J^ie 
^ysteoBL by which sumsgivea by parei^s SA marriage port^pns.tp their daughi^ 
to enable them to.support the chf^iiges of ins^tninony, oa the decease of the latter 
without heirs, thus . reirerted to the doppr. Trg,U4 du D<maU(m$ taUrt vtfs. 
Sec. 3. Art^4. 

Domat, on the itMtd^u^owr^ Liv. 8. T>t. 9. Sec. $• Art. 4;: i%his com- 
tnentaiy thereon, is far from counteracting Pothier^s opinion* 
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vest undue prerogatives in the original proprietors of land, 
who, during the infancy of trade and manufactures) and owing 
to the scarcity of a ctreulating medium, rather exchanged 
their lands in consideration of receiving a portion of their 
annual produce, than sold them outright for money, which 
comparatively few were enabled to procure. 

However expedient the original possessors of lands, who at 
the same time were the firamers and administrators of the law, 
might have deemed it thus to sacrifice the rights of all future 
proprietors the better to secure their own inmiediate rents or 
rights, certain it is that no legislator in these days could be 
found who would vexatiously fetter the rights of property to 
secure the (H'iginal vendor an mid ue prerogative, the advan- 
tages of which are trifling comparetl with the enormity of 
evils it entails In the ruin of whole ftmilies, wliose property 
by a more prudent and just system might be faHy secured, 
without in any manner infringing on the rightful prerogatives 
of the original vendor. 

These prero^tives no doubt sprang from the importance 
which the laws of ancient states gave to the land — an impor- 
tance which it certainly deserved, arid which it was not 
extraordinary it should possess, whilst it constituted the main 
source of public prosperity and individual wealth. Hence 
was the landowner surrounded with a chain of forms and 
warranties which often rendered it morally impossible to 
dispossess him, whether any portion of' his land was required 
for the public service on granting him a previous and liberal 
indemnification, or whether in dispossessing an m\just or 
obstinate debtor who defeated his creditor by the very number 
of those forms which had been originally created for their 
mutual protection. 

Of late years the forms of expropriatitig debtors from thar 
teal property have been simplified and diminished in Guem- 
tey- Mtay of the old fbrms were iri feet nothing more than 
irexatious and extraviigant abases, which the greater part of 
tnnfe v^ere a means in the hands of an unjust debtor to annoy 
liis creditors, by puttitig them to ruinous expence and unwar- 
rantable delays. Thti* Tandidd propertj)*, whidh it is so politic to 
suhronrid' vrith civeiy s^durity, iii order to encourage those 
investitn^iits 'MlHIdh etihhiK^ its Value 'and tend to promote 
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agriculture, was absolutely thrown into utter discredit from 
the difficulty which a creditor who lent on hypothecation 
was obliged to undergo before he could recover his loan, and 
from the little security which a purchaser had of retaining his 
investment, through the custom of guarantee. To such ,ex* 
treme injustice did the practice of guarantee and the vexatious 
delays for dispossessing an uqjust debtor lead, that all faith in 
transactions connected with real property was lost. Within the 
last few years however, the law with regard to the expropriation 
of real property has been much improved, and the respective 
rights of debtor and creditor considerably protected ; the delays 
allowed the former being quite sufficient to enable a debtor to 
recover himself if his affairs are not too &r gone, and to afford 
the creditor a safe and easy means of recovering the amount 
of his claim, — the former being always enabled to obtain a 
delay of nine months before he suffers an ejectment, and the 
latter to recover his whole claim with interests and costs 
within two years, if the property on which he has taken the 
precaution to secure himself be sufficient for the purpose. 

The custom of guarantee on the other hand — ^which origin- 
ally meant, and which every where but in Guernsey still means, 
that security which the vendor either expressly or impliedly 
conveys to the purchaser to secure him a good tide, but which 
has been here turned into a means of oppression against the 
purchaser, by rendering not only the real property he possesses 
at the time of the purchase whence the liability towards the 
rentholder springs, but also all the real property he has 
subsequently purchased, liable to the payment of the rent>- 
holder — ^has not improved in the same ratio as the system 
of saisies, or mode of expropriation of real property; 
though by the Order of Council of the 20th December, 
1825, issued in consequence of lengthened discussions 
between the Privy Council and the Court, it is clear that all 
real property purchased subsequently to that for which 
guarantee is sought, is clearly not liable to such guarantees 
But the change to have been productive of any lasting benefit, 
should have gone one degree further^ by restricting the 
guarantee to that surface alone on which the rent is created, 
and surely neither the rentholder npr original landholder can 
complain in taking back their propi^fly fioqi their insolvent 
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debtor such as they parted with it, particularly as they hare 
always the means of securing themselves at the outset of the 
transaction by their requiring of the purchaser to pay them in 
cash a proportion of its value ; and it is not because such a 
'Vendor willingly forgoes this advantage that he is to turn round 
on less privileged creditors^ whose loan to the common debtor 
may have in fitct ameliorated^ nay even created, the property 
subsequently purchased by their debtor, to wrest the whole of 
such property from them, and even their own real property 
also, if th^ attempt to recover any portion of their claims by 
taking to that of their debtor's property* By the creditor's 
retaining and taking to the property on which his rent is 
created, justice is conciliated' with sound policy as well as with 
those principles which obtain on the sotgect of warranties ; 
but his seizing property subsequently purchased to the 
prejudice of other creditors is nothing short of legalised 
dishonesty ; and if the privil^ed creditor complains of hardship 
in taking back his property and retaining all the advances he 
may have received from the debtor, besides the ameliorations it 
may have sustained, how much the greater hardship is not 
that suffered by the unprivileged creditor who loses both the 
principal and interest of bis claim, which, turned into real 
property, exists in another sbf^ie, and for that reason is doomed 
by an utyustifiable usage to be set apart as the property of an 
already overprivik^ed creditor* 

The only remedy against the evils ot guarantee is to render 
all rents payable in kind or cash on houses essentially redeem- 
able, or in other terms, to reduce all cbims secured on houses 
to the condition of simple mortgages and to enact that heiice* 
forward that kind only on which any rent whatever is created 
shall be alone liable for its discharge, a principle just in itself, 
conformable to the principles which obtain on the sulgect of 
warranties, as well as in strict accordance with all the conse- 
quences which spring out of all the respective agreements and 
transactions between the parties. 

But before measures are (H'oposed by which the present 
abusive usage of guamnlee may be removed, it may be proper 
to inquire into its origin and consequences. 

By guarantee or warranty is generally meant an undertaking 
by wbidi the vendor insitrai a good title to the purchaser, 
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which he binds himseif and his heirs to maintain inviplate» 
whether the sale or exchange of the property transferred con- 
sists in houses, lands, or rents» an obligation which is generally 
found transcribed in every deed of purchase in the following 
terms, " the vendor wt^trrants this sale, or object exchanged,*' 
as the thing may be^ ^^ on the liability, of all his own estates 
present and future, real and personal, as well as of thpse oi 
his heirs*" 

*^ Le bailUury that is the vendor, pramefi ei s^obliff^d^ 
foumir ct garaniir le dii bail an dit preneur ei a aes hairs 
sur V.obligation de tous.ses btefiS'meublts et hfy-itagest preens 
eifuiurs^ ei de seskoirs.^^ ., . 

This clause is,. in j)oint of laW^ quite useless,: tjbe vendoc 
being at all times at least implisdif bound, unless, otherwte 
expressed, to grant his purcha^r a good title to the ptqperj^ 
transferred. Nor can aiiy thing be move equitable tbKtii tbifi 
implied and expressed warranty on the part of the vendor*. 

But the abuse of guarantee or >¥ai^anty is iqadiSito 
spring out of the &l8e cpnstruetion. pUt.upon a clause, 
whidi usage has^ introduced into our. ideeis of qptiv^^- 
ance of real property, by which thie purchaser binddbim^eif 
to pay the rents, hypothecations, or monies, which laleiy 
be still due by himto; tkii vendor^alid toothensi, on the seicurity 
of: his own cfstates, both real and personal, which he <h^. M^s 
heirs now or may hereafter possess i— • ., . . -i. 

*^ Le preneur promei ei e'oblige de payer au dii baiUeUt" 
GT^^A la. dic/nnye du dii baHlem',^ ais the case may tn^ 
^^ 8ur VobUgoHoH deiQUs ees' biem-meuHee ei hSriia^^ 
prisens ei.fitiur»,ei de see Aotr«w' . \ 

.Now it i& clear by the Order in Council of I8S&5' Iha^t the 
puFchaser is not. at: present in an imqiiatified sense, 'as- beiwas 
formeriyy bound towairAi thevendoc on the obligatioa« of his 
fiiimre vdEtl property*^ .that is acquired subsequently to the sale^ 
iiae: vitodor being entitled to come on that real property only 
which the purchaser possessed iat the time oif the contract as 
a:security for the fudfibaeDtof tbelatter'aengagenlieiit9^r;dnd 
ivi^ch is nothing. btit<fHiiu TbeitenaBjinJdi^ deed of convey- 
ance, extending the^puvdiaBer's liabirrfy to the real cetate 
subietpeatly! acqaiisdi^ii eeebiewsifttiurs^.^re nowialatr a 
ji^iwirtitBr> « mdreiibnb kepi i^iasrlianiiQHted by '€«^ ibse* 
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fathers, who during some centuries were governed by a 
different usage than the principle consecrated by the order in 
Council of 1825, which is now the law of this island, and the 
more steadfastly to be enforced as its decrees are as politic 
and just as they are binding upon the community. 

Such a clause should in fact be erased from modern deeds 
of conveyance ; it conveys a sense and gives a colouring to 
transactions which in fact are contrary to all law as well as 
justice, and its existence in deeds of conveyance, despite the 
law by which its consequences have been abrogated, can only 
be accounted for by that mania which leads experienced 
conveyancers to continue drawing up their deeds according 
to those antique forms which they conceive will bestow the 
greatest advantages on their clients, without sufficiently reflect- 
ing whether they continue to be sanctioned by the modern as 
they were by the ancient law. In this, as in many other 
instances in common with other professional men, their zeal 
is apt to outstrip their judgment, which, however prone to 
err, will, when maturely acted upon, eventually serve the ends 
of justice much more powerfully than all the experience of 
which they sometimes so justly pride themselves. 

The same predilection for antique forms was the cause that 
for several yeajs after the order in Council abrogating the 
abusive system of oaths for attachments of personal property, 
oaths were nevertheless required whenever such attachments 
were made, until Mr. Trachy did his country and the profes- 
sion tlie good service of getting them abolished, since which 
affidavits are required only where the creditor's object is to 
arrest the debtor's person. 

TJie liability incurred in consecjuencc of the ordiiiaiy v.u* 
ranty which is tacitly implied in all sales of pro|;i liy, is 
however very different from that which is understood to be- 
due by the obligation of guarantee as applied to our system 
of landed tenure ; for by the latter the party in whose favour the 
liability exists, that is the seller, may not only come upon the 
purchaser's lands and real property possessed by him at the 
time of the purchase, for the fulfilment of the engagements 
set forth in the deed of sale, but upon all the purchaser's lands 
subsequently acquired, though these should have been irrevo* 
cably disposed .<;^ to third parties. 
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How real property thus acquired, and afterward disposed 
of, by the purchaser subsequently to the original deed of sale, 
should be made liable to the fulfilment of any conditions 
stipulated for in such original deed towards the vendor, who, 
at the time of his sale, could never reasonably contemplate 
that any such real property would come into his purchaser's 
possession, can only be accounted for by the subversion of 
«very just principle which obtains on the subject of warranties, 
which subversion is constantly recurring in feudal institutions, 
whereby the just rights of creditors, and mortgagees in general, 
were sacrificed to the claims of the original vendor or rent- 
holder, who being, as already stated, the lawgiver as well as 
the judge in all transactions appertaining thereto, surrounded 
his own property with every privilege which could either 
augment its value, or secure its enjoyment, though at the 
expense of all the other creditors who thus fell victims 
to the ruinous tendency of an exhorbitant privilege by which 
the rights of the many were sacrificed for the private advan- 
tages of the few. 

The vendor of a house or land with a reserved rent charge 
which is to be annually paid to him by the purchaser, who 
thereupon becomes his debtor, can, in the event of the pur- 
chaser's bankruptcy or insolvency, if the transaction creating 
such rent charge occurred previously to 1825, not only come 
for payment on the real property which the debtor possessed at 
the time the rent charge was created, but also on all subse- 
quently inherited or purchased real property, even though it 
had passed by sale from the hands of the debtor into those 
of third parties. Thus, A sells in 1824 to B, an estate and a 
house for a hundred quarters of annual wheat rent, and .£1,000 
cash. Some time afterwards B purchases another estate, which 
he sells to C for five hundred pounds. Lands fall in value,- and 
- the house sold by A to B falls into a state of decay, and B 
becomes a bankrupt. The transaction between A and B having 
taken place previous to the order in Council of 1825, A, after 
^having dispossessed B, can come upon C to make him take 
the house and lands of B, and to pay him. A, the hundred 
quarters mortgaged thereon, or renounce all claim to his own 
purchase, or in other terms, lose his five hundred pounds, by 
giving A, (who has already had <£1,000 from B,) the estate 
which he; C, has bought from B for that amount. 
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What may give a further insight into the abuses which flow 
from this practice of guarantee, is the fact that heirs continue 
for forty years after the division of real property liable to all 
the rentholders of the original ance^r, though on several por- 
tions of this property no rents whatever might have been due. 

Thus a father leaves four sons, among whom are to be 
divided one estate in the country, two houses in town, and 
twenty-five quarters of wheat rent. On the estate in the 
country twenty quarters of rent are due, but being still much 
more valuable than either the houses in town on which no 
rents whatever are due, or the fifteen quarters of rent which 
have fellen to the lot of the three younger sons, the estate is 
taken to by the eldest, who, through misconduct or misfortune 
becomes a bankrupt, and his estate no longer worth the twenty 
quartern due on them. The rentholder in this case may uot 
only come on the estate of the eldest son, but also call on the 
three younger sons who have to guarantee him the annual 
twenty quarters, to take their eldest brother's estate, or 
renounce to their own with all the improvements which may 
have been made on them. . Nor is this the only remedy of the 
holder of the twenty quarters. Not only can he come upon 
the real property of the younger sons, though it never formed 
any portion of their father's inheritance, but he may also come 
on »the bond fide purchasers, in whose hands the two houses, 
or the fifteen quarters, may be found ; and. these purchasers 
will either have to abandon their respective purcliases or pay 
the rentholder his annual rent, by taking to the real property 
on which it is due, and which, from the altered circumstances 
of the times,, is no longer worth the twenty quarters due on it. 
This lij^bility of the co-heirs lasts for forty years, and in 
former ;times it was actually decided by the Court that it was 
jto last for ever ! 

The present usage of guarantee appears not to have been 
introduced at any one particular, time by any legislative de- 
cree, but gradually by decisions of the Guernsey Court, one 
decision, necessarily leading to another,, and each to an exten- 
sion of; the principle, until the system, in all its present 
monstrosity, was established. It was unknown in Normandy? 
nor does ite^ist in Jersey ; and from the number^of Guernsey 
ordinances to be found duriiag the seventeenth century on the 
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subject of saisies^ or mode of expropriating debtors from 
their real property, it is probable it arose about the same time, 
—guarantee and saisies being intimately connected. 

Or it may have originated as the priciput or eldership, 
or as the usage which now generally obtains for married per- 
sons to favour each other by acquiring real property in their 
joint names, which is not only contrary to the Norman law, 
but also to the common law of nations, which forbids married 
persons from favouring each other during their marriage,— or 
as that which until very lately obtained, by which a widow 
could by will bestow a greater portion of personal property on 
one of her children than on another, a power which no married 
person or widower ever p6ssessed in Guernsey, but of which 
the widow has been deprived by the twenty-ninth article of 
the modern law : — that is to say, these usages have originated 
in decisions of the Court, grounded at the onset on expediency, 
which in time became jurisprudence, if not law. 

The way in which Mr. Thomas Le Marchant accounts for 
the introduction of the eldership into the late law of inherit- 
ance, may give an idea how, on the grounds of expediency, 
the fundamental principles of legislation may be effectually 
destroyed when the ruling authority is interested in their sub- 
version :•— " S*tl y avait plusieurs mSnayes oh mattoirB d 
6tre mis en lots entre lesfriret,** says Mr. Le Marchant, ** et 
qu*il y en cut un principal, el que Vaini choisit un autre lei 
que celui auquel le chef mots est contenu, il ne le pourrmt 
nidevroii avoir par ricompence^ ce que la loy ordonne devoir 
estre gardi, iant is successions nobles que roturiires^ mai^d 
prSsent par les jugements de la Cour et les usurpations dee 
fils aisnSs sur leurs puisnis, an prSjudice de cette loy, iout 
le contraire est receu en usage.*** The foregoing innovations 
on the fundamental principles of the ancient laws of Nw- 
mandy and Guernsey are brought forward, not so much with 
a view of drawing attention to the innovations themselves, aato 
the manner in which they originated. So far froin exercising 
any evil influence they have had rather a beneficial tendency, 
restricted as parties formerly were in the right of willing, and 
interested as all are in preventing the too extensive subdivision 
of land, as was the case with the pr6ciput Had the tendency 

* Remarques, &c.. Vol* 1. p.p. 187 and Td8. 
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of guarantee been equally politic, the amount of property 
saved to the industrious and independent orders would have 
been incalculable, and the system of irredeemable wheat rents, 
as a consideration for the transfer of real property, might then 
have been continued without entailing those evils which, 
from the nature of things, and the exigencies of a growing 
and industrious population, now absolutely require that wheat 
rents should be rendered redeemable. 

But the evils of guarantee applied to our system of expro- 
priation, more particularly when encumbered with those 
redundant and useless formalities which formerly rendered it 
next to impossible to obtain paynient of any sum due by a 
landowner for which he had given an hypothecation, will be 
best seen from the following description of the abuses which 
arose in the French system of expropriation of real property, 
which, though unclogged with that most pernicious of all 
abuses, guarantee, had nevertheless the effect of discouraging 
mortgages and investments in landed securities. 

With a laudable view of protecting minors and wards, the 
French law surrounded the sale of their property with every 
degree of protection, and would not allow its being disposed 
of without being subjected to certain formalities which, 
however, from their number and extreme punctiliousness, 
actually defeated the end it had in view, which was facilitating 
the means of raising loans or sums to supply the wants of 
the unprotected ; purchasers being no where to be found, 
where so much formality was to be gone through for the 
fulfilment of an object which might have been obtained on 
comparatively much easier temis. 

But the injurious iefiects of a complicated system of proce- 
dure in expropriating owners of real property from their 
possessions, the evils which follow from placing too many 
invidious and muUi&rious obstacles in the way of a bpndjide 
creditor's realisii^ the vahie of his loan secured to him by an 
bypbthecation, ^and the disastrous consequences which, by 
marring private credit, they produce on agriculture and cpm* 
merce, have thus l^een alluded to in one of the ablest of 
French publications, wherein it is stated that ^ On a souvent 
demand^ la revision dea Codes Fransais^ et ^ p^fticulier 
celle du Code de procedure. C'est en efiet celui dont les 
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imperfections et les lacunes ont kit le plus souvent signal^ 
par les jurisconsultes.* On ne pouvait songer, quant a pre- 
sent, a proposer la revision complete et g^nferale du Code de 
procedure ; on con§oit qu'une telle entreprise exigerait plus 
de recueillement et de maturitfe que n'en comporte la situation 
actuelle. En attendant, le legislateur fait ce qu'il est possible 
de faire ; il fait pour le Code de procedure ce qui a 6tfe dkjk 
feit avec succes pour le Code d'instruction criminelle et pour 
le Code de commerce : il propose de reformer une des parties 
les plus importantes de ce Code, celle qui a de tout temps 
soulev6 les critiques les plus nombreuses. Tel est le but du 
projet de loi soumis a la chambre des dfeputfes en 1841. Ce 
projet se divise en deux parties : la premiere est relative k la 
saisie immobili^re et a ses incidens ; la seconde a pour olyet 
les alienations volontaires de biens immeubles qui ont lieq 
par la voie judiciaire, tellesque les rentes de biens appartenant 
h des mineurs, a des interdits ou a des hospices." 

On the impolitic restrictions which fetter- judicial sales it 
is said that " La Ifegislation actuelle sur les ventes judiciaires a 
toujours fetfe critiqute depi^is la promulgation du Code.de 
Procedure, femanfee le vingt-quatre Avril, mil huit-cent six, 
EUe prfesente un labyrintUe inextricable de formalitfe 
inconciliables entre dies, ruineuses, inutiles et bonnes tout 

t ' 

* And why % because the frame|:s of that Code had not, as the framers of the 
Code civil and of the Code de commerce, the immortal works of the civilians 
of the eighteenth century, wiiose doctrines, as there propounded, in many 
instances without the slightest transposition of either a phrase or a syllable, now 
form the law of their country. It is true that Pothier, the oracle of his contem- 
poraries and the legislator of .their descendants, left, at . bis death, precious 
materials behind him whereupon to base an enlightened adqainistration of civil 
Justice or Code de Procedure, but theSe were to be found among his *< CEuvres 
Potthumet,*^ which, to obtain that high authority < whidi- has immortalized his 
Dame, required a revision from his master-mind, which, had his life been 
prolonged, would doubtless have there appeared, as in so' many of his oth^r 
treatises. Unlike that anomalous legislation which varied in different provJigseSi 
nay sometimes in the different towns and villages of the same province, because 
it had nd better foundation than the capric'e and ambition of petty rulers* whose 
sway it has not outlived, and which Pascal so virulenUy stigmatised as '* JLa 
plaisante justice qu*une riviere ou une montagne borne, v6riU en-dega, errevr 
au-tftf/a,"— Pothier's works, based upon principles of unerring wisdom, tare 
peculiar to no locality, having no other limits than tibose of civilisation herself^aad 
to them will also apply what has been so admirably observed of that immutable 
justice which, irrespective of locality, should govern the actions of mankind :-^ 
Non erii alia lex Ronus, alfa 4tkeni9j alia nunc, alia posthac, ted ^t ornnm 
gentet et omni tempore una lex et sempiternay et . immortalie jcontinibitj 
unneque erii coin/munis qua^nrnfiUier et imptrator^dmnium Z)eit#.«^Crcerof% 
Flag, lib, 3. De Republicd,) \^ .'• . \. ...... • .^ 
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au plus a favoriser Tesprit de chicane. Elle rend les pro- 
cedures feternelles, et Texpropriation a peu pres impossible. 
Or, s'il est dangereux que Texpropriation soit trop facile, il 
n'est pas bon qu'elle soit trop difficile ; si Tint^r^t g^n^ral 
veut que la propri^tfe soit prot^g^e par des garanties s^v^res, 
rint^r^t g6n6ral aussi ne veut pas que par une protection"^ 
exag6r6e, mal entendue, la proprifet6 soit rendue en quelque 
sorte inviolable entre les mains du d^biteur qui Ta engagee.* 
Ici la question sort du domaine de la procedure et se rat- 
tache aux principes les plus 61ev6s de I'economie sociale." 

" On se plaint tons les jours du discredit g^n^ral oh est 
tomb^e la propriety territoriale, et du mouvement qui dfetourne 
de plus en plus les capitaux de I'agriculture pour les porter 
avec une esp^ce de fureur vers les entreprises industrielles. 
Tandis que les speculations les plus aventureuses ont la vertu 
de remuer et d'attirer les 6cus, la propriety v^g^te et se mor- 
fond dans son d^nftment et sa d^tresse ; les ^cus dorment 
improductifs plut6t que de lui venir en aide. * II n'est pas 
rare,' disait le sihrant rapporteur de la Chambre des Pairs, 
M. Persil,t * il n'est pas rare de voir un capitaliste prfeter a un 
commerjant ou h un industriel, sur billet a fiiible int^r^t ce 
<ju'il refuse au propri^taire qui met a sa disposition, par la voie 
de rhypoth^que, la plus sftre des garanties. S'il divise son 
placement, Targent cofite plus cher k la propri6t6 qu'au com- 
merce et a rindustrie.* " 

" A quoi faut-il attribuer ce f^cheux fetat des choses ? II a 
sa cause dans Timperfection de nos lois destinies a r^gler les 
conditions et les garanties du prfet, c'est-a-dire, dans les vices 
de notre syst^me hypoth^caire et de notre procedure en ex- 
propriation. En apparence, il n'y a pas de garantie plus sAre 
et plus efficace que rhypoth^que ; mais en r6alite, Timprfe- 
voyance du l^gislateur a rendu cette garantie incertaine, trom- 
peuse, illusoire ; en sorte que rhypoth^que n'est souvent qu'un 

* It would almost appear that the writer had before his ejes the intolerable 
abuses of our own laws respecting^ the expropriation of debtors from their real 
property before their reform in 1825, when the leg^islature abridged the number 
of delays or defaults in saisies from nine to five, and that the saisi h^r^dital, 
that is, the creditor in possession of the debtor's real estate after that the latter 
had given up all claim to it, should account for the whole of the receipts and 
apply tb4 same to the general account of the saisie.— Pa^e IS of the Commit- 
$ioMrs* reporU qu law rt/orm, Usued in 1815. 

t The author of an excellent Treatise on Hypothecations. 
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pi^ge tendu k la bonne foi du prSteur, Rien de plus difficile 
que d'tehapper k ce pi^ge ; on y est pris de toute mani^re ; 
tant6t, dit M. Persil, c'est rirr^gularit^ d'un bordereau d'in- 
scription qui dfetruit Teflet de Thypothfeque ou rend un proems 
nfecessaire ; tant6t, I'hypothfeque inscrite et publique se trouve 
primte par une hypoth^que occulta et privilfegite dont Texis- 
tence 6tait inconnue.* Le cr6ancier a-t-il k grand peine 6vit6 
ces deux ^ueils, il ne lui reste plus, si le d^biteur ne paie pas, 
qu'a poursuivre la realisation de son bypoth^que par la vente 
de rimmeuble engage. Alors commence pour le malbeureux 
cr^ancier une s6rie de nouvelles angoisses ; il se voit lanc6 
dans les mi lie embarras de cette procedure qui semble faite 
p6ur interdire plutot que pour autoriser rexpropriatioa.+ 
Non seulement cette procedure est sans fin, mais elle est ' 
pleine de risques pour le crfeancier ; car en cas de nullity, les 
frais sont k sa charge. Aux lenteurs de Texpropriation suc- 
c^dent les lenteurs de Tordre ou de la distribution du pnx 
apr^s Tadjudication ; malheur au cr6ancier trop press£!{ il 

* To understaDd Uiig perfectly^ it must be borne in mind that according to the 
French law there are three kinds of hypothecation — first, that which exists plena 
jure and which is called legal, because it is established by virtue of some formal 
decree of the legislature, independently of the will of the parties in favour or 
against whom it is created : such is the hypothecation which in France the ward 
and the lunatic have over the real property of their guardians—- that which the 
married woman there, as here, possesses over the real property of her husband, 
and that which in France the government and all other public establishments, 
such as town councils and charitable foundations legally constituted, possess 
over the receivers and administrators appointed to superintend the financial 
department of such establishments— all these parties possess a legal hypotheca- 
tion over the real property of those who are bound properly to administer in 
their name and place, independently of the will of the administrator, as contra- 
distinguished from the judicial and conventional hypothecations, which can only 
be made with the sanction of a Court of Justice, or the express consent of the 
parties whom it affects. It need not be observed that the legal hypothecation 
chiefly exists in favour of parties who are morally incapable of providing for 
their own interests, and who on that account are dispensed from inserting them on 
the public records of hypothecations, but government and public bodies, as well 
as legatees, who also have a legal hypothecation, not only on the real property 
of the testator, but upon that of the parties by whom their legacy is due., are 
nevei'theless bound to inscribe them within six months on the public records of 
hypothecation, notwithstanding they partake of the advantages of a legal 
hypothecation, on pain of their losing their priority of inscription, in consequence 
of others subsequently made, 

t This is the general result of all ultra protective measures, they ever defeat 
the purpose for which they were enacted. 

J But this is a misfortune which will occur to all indigent lenders, as well on 
hypothecation as on any other security, it is in fact a predicament in which all 
debtors are necessarily placed -who depend on persons less able than tfaemsdves 
for the fulfilment of thelT own obligations. 
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voit .fair iofl^finiment, . k travers pes interminable^ Evolutions 
de *la ..proc^are, le tenne de son remboursemenU Telle est 
la coi^dition que nos rlois ont .&ite aux capitalistes et aux 
pr&teurs siir bypoth^que. D^s lors comment 8*6tonner. de Ja 
d£6ance que leur: inspire. la propci^t^^) Comment bUti^iier la 
direction qu'il& ont dopn^e k leurs capil^ux? Les cboses en 
sont venues k ce point que la proprl6t|& sou0re la premiere du 
faux scrupule qui a.por^ le l^gislateur ^ la rendre en quelqu^ 
sorte inviolable. I^: r^seau des garanties qui Tentoure a touni6 
coptreeller.en.la prpt^^eant a Texc^, on I'a r^duite a Tisole- 
mept,/ on }a:frapp6e d'un discredit qui croit dejour enjour^ 
on a tari la source k laquelle elle est obligte de puiser pour 
vivre.-'* » 

. Much op the same idea of fancied security our ancient 
judicial authorities bestowed upon the prior rentholders and 
mortgagees superabundant privileges. The cqnsequence was 
that landed property,, the value of which it should ever be 
the main object of the legislature to raise, as offering all who 
live pn their incomes the means of obtaining a safe and 
desirable investment, actually fell in value, by the number and 
impolicy of the restrictions by which it was beset Indeed 
privileges of every description, as fevours of every kind, cannot 
be conferred on any race of mortals, or any kind of property^ 
without inflicting fourfold an amount of injury on others. 
Evenhanded justice spurns them all ; and, whether bestowed 
upon nations or individuals, legal immunities have ever 
constituted the scourge of mankind. 

In fact, the existence of such an extraordinary, exorbitant, 
and therefore unjust prerogative as guarantee, can only be 
referred to that cautious spirit with which our forefethers, a 
hardy and thrifty race, surrounded the occupiers of land 
whence their whole wealth was derived, and which, by 
means of innumerable forms and privileges, they so com- 
pletely protected as to render not only speedy ejectment 
impossible, but sacrificed all other parties interested in the 
debtor's assets to the first mortgagee or rentholder, and his 
representatives, in whose hands the property in most instances 
originally vested. 

• Such is Uie ordinary result of all monopolies, privileges and impolitic immu- 
nities ; they ever defeat the etids 6f agricnltore and commerce as ezcessire 

ptmislimeDts do the ends of criminal Jastlce. 

o 



Of the truth df thefefe remaihte,- th^ mimb^i'-ofuselesd forms 
artd umifecess&ity delay^i by Which o«r ^stfein'of ieytproprftttion 
of reaV propertj^ \tas harapered Until 1826, ftre a proof; for 
then 'one half of thfeirtW^re abrogated by th^ legislature in thie 
ebihWdn interest of (febtor and cfreditbrr— tlWI'latti^r being nd 
fehger 80 loAth to tend Mrhen he enjoys a (air pi'osptect of 
recovering his debt Within a r^iisdnable |>eriod> despite all the 
dielays which a needy and unjiist debtor may put in- his way. 
Nor is the debtor k^ entirely at the mercy of a litigious 
creditor, as he may ever avail himself df a delay of fkwn ten to 
fifteen months bejfore the final writ ot i^spropriation will be 
issued against him. ' '■"' • 

It would have been very desirable that the legislature had 
abolished the practice of guarantee, as it remoderied the system 
of exprbpriation. Apparently struck with the deforniity and 
s^ses of the fornK^r, they nevertbeless allowed it to Remain 
at the earnest entreaties of the Court, who thus prolonged its 
existence for a few years, by driving the commissioners' from 
a subject which they seem to hav« abandoned in despair, of 
introducing as adequate a remedy <to that as they really had 
done on so many other points. 

The commissioners, however, did away with one very great 
abuse which obtained on the subject of guarantee, which was, 
that all real property purchased subsequently to that for which 
guarantee is sought, should Vot be liable to such guarantee.* 

* By the following remarks of the commissioners it will be sees thatt^ 
lengthened discussion ended without their being In the least convince^ by the 
arguments of the Conrt of the propriety of rendering real propertj^ 'purcbJised 
subsequently liable to property previously acquired or inherited^ as a fundamen- 
tal principle in our system of tenure ; for the Privy Council adopted t^e opinion 
of the commissioners, that with respect to rents creatad«fter the date if the order, 
that is the twentieth December, 1825, all t^ter purchased /antf# should be^whoUy 
exempt from liability to such rents, and that notwithstanding it had been stre- 
nuously urged by the Court that such after purchased lands should still be consi- 
dered liable, as will be seen from the following remarks of that body, which 
were, however, overuled. •* iThe Court state fhsii they will venture humbly to 
express their doubts whether, with respect td rents created in future, it may be 
right that after purchased lands should he wholly exempted from liability to such 
rents. Such a regulation may be very proper in itself, but tacked as it must be 
to a system where all lands and rents are now differently regvlated, -and wlicire 
the chief part must, for a great number of years continue so, there seems some 
danger of confusion in thus subjecting one part of the rents and lands !to one 
law, and one part to another law. It is not always easy to foresee the effiects of 
such a discrepance in the law ; but that some perplexity would arise, is pretty 
certain : for example, all rents fonci^res ipay be transferred by the debtor of 
rents assignablesi to free himself froo% the. payment of the latter, but vm^i tUe 
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But tt)iis chaise, tp h^ve.beea.^ttencl6d. witU any material 
bcBcfit, sbwld ,i^ye b^eo JfoUowpd up by the introduction of 
a pr^^ple. tb^ tjbte veodofsboukl bav^^no further guarantee 
or ;6fc^rity . for .the la|Kc\ of. reofe «old* than the land itself, or 
.^.?e^.4>roper^.)G«i^whiGb ^ucb. rente were ereaM i in whicb 
€48(8 every t vendor: vjrould j8€ciTO:.bim3eK,befereband for the 
regMia^;P^yi^^tL'oC'tbei»nwal rest Id congideration of which 
h^« parted 3¥ith. bis: €»tatei. by jjequiring n-ieertain portion of 
ib^.prip^Ltpibe paid:in,motiey»*r*a.practice v^rhich v^rould be 
found equally advantageous to both veiAlOT and. purchaser^ 
and which wquW .-eSectually: pr»vei< thos^ iw.unierabl^ and 
rjijnQusr Ipsi^ee entailed; by the: pi'es^nt syettmh w^ichj not only 
so.qften invQlVea the pMrchaafir!?.fanHly:w.¥tter ruin, but al^ 
prQi\j[^ 4o }E|juno«i9. tjo :fai8 other. Creditors, whose loans m^y 
ItfUrej; gone ; la. wgmentc tbe . vj^ta^ of iPtroperty . wbiqb thu$ 
4QV0ii^;to dainiaflto ^ofiwbpse. existence they, np more than 
felirttt ddtff^rihiixutelf, b^ irr .: 

i; jldslhenisbsystenv pRfgoaat.^kth:^ much, evil 9,nd atteoded 
with-fpJitttejh^efitvJlSf dj^stroeis tp.thepMfiqh^^er^s itis to 
bis craditora^ bd^beiany longer jkiE^eftated in }| jvu:Miction where 
the.prlvitegea-of ,p«$on« M(jof rpropertyapjegally unknown,. 
aiid w^bece iit id/;con8lantily)«pix>claimed that ;the sacred rights 
afilibertjf and property >can only be inviolably' preserved by the 
iadiWdual sacrifio&xxC a> /small porticm for the benefit of alK 
Besides, what greater .security can the original vendor 
reqiftine than to be paid the full value of his land, and in the 
event : n>f : the purchaser!^ . inability to fulfil, his engagements, 
thaft;h^ ahould take iback that with which he parted, reserving 
t4)thim3e)£.lhe;origintl copapensation moist commonly received 
at; the itimt, of the: bairgain^. with all tiite improvements wbicb> 

bk> (Properly: snay have unce sustained, for tliat at least will 
he >iilwaya receive, :v«ben.1be present: pmctice of guarantee 
9b9ll have been svt^ipt axfeajr, and >tb<£ original vendor or renir 
holder retake possession of his former property^ Can the 
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prq)08ed regulation Hie B^#ty*'^rettited rents fonei^red would not be entitled to 
Ibe, w^ e;|ptept of guarantee as i\^e older rept^^/aud Uiie quev^ion vpuld arise-^ 
vbc^t£ier ^ .neW. rents wwld be* a I^ifftl lender in l|eu of the rents assienablcs t 
ff VponKbe whole, Um Court .'ar^.' iQ9,Hi^e4 . ftpnibly to, recommend to Your 
Ix>ra8iiip8 not ' to introduce this ajteriftt^pn, ii), t^fe |fi!w for the pre^nt, but to wait 
for the experience and try the e^ecf of the ot£er remedies mentioned in Mr. 
BoUer\i letter, which remedies wUl, in tbcfaMable opinio*; of tiie Court, be quite 
sufficient.*'— (Concluding remarks oftheiCksiH to Gonncil on the subject oC 
guarantee, presented on the nineteenth February, 1825.) 
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original^ viendor t>e({{Ate more— ^hduW fefe iW jiielide be dUo#tfd 
to cfeitttTOore— ili oiit^ M^i<i^ ^'t*r€^ld^W1)d daeKtride, j^ 
or jiist U> sai^ifice-tb^' tightH^t^'tfH^fi^ ahfi 

mortgagees- th 'hid owii eWdtbitartt'^atid I iBfonri46i- piipY (i^iattve ? 
siich being itiife^ tbe'etld bf g(fory«^'«d^t^m ji^^t^^lr'frb^ 
the follb\yittg^"abi5^cftvtedgm6i«^ tte CcHirt-, 

though attributed by them t& otter .o&osigfeit They state ♦^that 
they are as deddible^f th^l^isiay^vil&'fhai ar€i' noW'felt ^S tbc^^ 
who have petitioned thieirLordshipfe/iind are eiqually ahxioiift 
td a^ply^^a* rfettiedy,*''! •' .'■^ .) ■ ? ir-r ....,;■: ■^\\fu.r- , .;.' - 

• «It fe: th^reforer Witb reti paiti that *be Gourt pi^utae to 
ask 'Whadcaii legifela'tion do in ; such f^ cnse beyond die limit- 
ation of arrears ali*ettdy rec^mitfended'?; CJan itact retrospec- 
tivelyj and g(ay tMt a-gua*ant6e«br moirtg^ger-aciquired-bytowi^ 
by eusiom, and the obligatidt of the partaesf ^ail be s^ aaidtti 
that otie papty< shaH be'relieved - tit tlie'expe&sfticf ibe <ithepi 
It may be true that- ^ the totisfesib of niaiiy ZiiuwidkiTtequiTe A^ 
at the pyresent time, 'but the rightsiiofcTarppertjraf© too:.'iaefcd 
to thibk of violatitlg: Ihe least of them by sin injudticb^agaihst 
any one person in fevour of e^njo manyi^ Nd new-law caii 
free tenements- or persons frpni the goafantee' to which they 
are now subfdctjf^ can do any ith)iig: towards velierii)^ ^he 
present complaints/ They indeed arise^ we must repeat^ not 
from the old law, but iix)m excessive speculation and other 
circumstancies unconnected with that law." ■ 

*' Those circumstances could have produced similar ^ils 
under any other system ; tb^y might have appeared in different 
shelpes without beibg less real ; the same loss ' would ' ^have 
existed ; otb^ countries bave^ owing to ibbei same caiisey-exiii* 
bited'long catalogues of bankruptcy iand misery, whidi might 
be- attributed tothe want of the iawof guarantee-in those 
countries I withaboutas^mucti reason aisita existence is now 
accused of caasibj^'idit&B icbuntrytbe ev;ils complaiiied of;"j: 
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* No law ever consecrated the system of guarantee as here practised, which, 
if cannot; b&too ofteO' repeated, is itself- a violalioii of all lawv i 

t How can partie^) either 'ntbirany .or legklljr, ' tfblige tbem^elv^ tbWiurdar 
anterior vendors, at the expense, not onQr of ^their sabiequen't, bdt;of eqjidiy 
legitimate creditors whose transactions are utterly distinct from't'hose entered 
into between anterior, vendors a^d the Qomlhon debtor ? ' ' ' 

t , * - • ■ ^ . » - 0^mm^m « • • 

t See pp. 28 and 83 of the obaccvations presentedby the Court on Ui^4i5tb 
of Aprilf 1980, on the subject of-gikaraatee. • ' >i • :> -<.".i.(.. i:{; < 
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'To acknowledge the evils* of one system, and adduce, as a 
fo6feiri§ of sii^pbrtihg \heiti\ that they would have been increased, 
tifider kny .olnferls hd sitibfiictbry migthod/though one too fre- 
'^iiieiifiy r^l^cfrtSl tifc! ^heh ati unjust system is to be upheld. The 
d'idkit^Uie of p^ rt^ laid hold of by the Court is 

iriotherbf^thoke convenient doctrines which is ever main- 
tained' by thofe Who* argue against the reform of measures, 
the ,workings of which they do not always clearly foresee. But 
ileitherof the^ /argbrhents can admit of the slightest consi- 
deration, 'when bijoilghl -for'wiird on*"behalf of a custom the 
inO^'cru'el in its.'tfeA'dendy, and unjustifiable in principle, that 
Was eyer,establiyhdd;» liljif which is moreover directly at vfariance 
with eVa-y pi-Aidljilc^'^ich obtains on the subject of express 
pi; itnpli^ W[^tnantie3| wbich. it professes to secure. Besides, 
4m\^ allqW'tbe ^doctrine Of ptospective rights to be carried out 
to ii^ OF^Qaxy eii^ifeiat and tbp Cbnrse of all imprpvemeht, as 
welt in legisbvtioR as in other nfiatters, is at once arrested, it 
being evideiit thai no cha^ howeVer' beneficial, can ever be 
intnpduced widiout injuring some individuals, and the greater 
the ultiowg^ji^'M derived and the niote g^rious is th^ 

injury it generally inflicts wherever it runs counter to the 
m^e^^kii^ ix\Bi:^\rot tte svifferers. But if the supporters of 
tSiie^'presetlt ^^y^St^ €on6ldef • themselves aggrievied by losing a 
portion of.th^Hr .^xc^lvp privileges in consequence of its 
abWjgatSofi, bow 'nitich'^the more have not the sufferers to 
complain, iwoo^ Voicing, centuriesi Ji^ve been doomed to abide 
the , perniciou^ coftJteqtiences ' of a system which j* contrary to 
all law arii justice, condemned many pf them to utter ruin 
merely for the sake of investing the original rentholder with 
the prerogative of obtaining five or six per cent on the capital 
of his rent more than it was actually worth. Is that the 
object of sound legislation ? And will it be said that a com- 
munity blessed with every advantage of position ; protected in 
its imports, as well as exports, from duties of every kind, by 
the strong arm of a parental government ; eiy oying in the 
market of the mother country the privilege of selling its 
produce at higher rates than could be obtained for it in any 
part of the world, cannot justly attribute its prosperity to 
that benign privilege, which,* thanks to its comparative insig- 
nificance, can be upbekl for the mutual advantage of the 
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mothe;* country and the islanders^ mtber than to the ^istence 
of the practice of guarantee, whiqbs froni its iqjurious tenj^^cy 
which can neither be foreseen nor . averteij,. constitutes the 
bane of its system of la;ide(i,teuurej| notwitbatsyndibg all the 
mdlifluous declarations that gviamnt^.is tb^ ^* fundamental 
Bafi^uard of real propert);;. in this feland^ and that under, its 
protection has arisen the most favouraol^ systen^ ev^ fram^ 
for aUxlasses in the community/'* ' ' .•': ' T \,:| 

Jt will be the object pf the folloyyipgi p?ij^es/.t^^ ^bpw;— )iow 
guarantee imnaediatelyi affects OHr syi^j^ip^ of tequi;e— rhoJY it 
came to be established--rand how it j][ji^.^. in ^fect abplisbeci 
Wttout: destroying a systpngi of tenijr^'w.li^^^ 
elsewhere without any. such bj^pQ.hwiigjb^ fp it- 

/ ' « »» Different inhabitants,"* 'say' tlite ^buW;- '^i^rolSwi^bttftt Weaf^^^^ 
IfiiiDk btt-denkdtt^ e9ii^,.a$ leaHlaJlij; 1^^iiftAjJi)h|fijS|t^^ ^i4^ 
jaacri})^ to tUe. system Qf guyw^ei?, '."ni^y.m^ ii|,d(URg.8o be Wc? all other 
men;' wh6, ih gmi 'calamities.' *8eet fti' awy <Jaiisc,^Kwe^^fbWJ|th W ttie 
{iurposd, lathiir'tbati acknowledge Qmir ofir« 1aiiKudeQce^.( iVm^ifW^.^f avaiftn^ 
i9 Uie fundamental safegu9r4 of real property in this Island.. Under that pro^ 
taction ^as drisfcn llie most 'favorable system i^ver framed ' perhaps; tot <«!jr for 
thd ieeority of ! property,; which is tbe.twnd of. aI^; ^wifflli ffW»o<W or4^ 5: W 
for Ihe iqtereat of those who had no property- ; for the eqcpuragym^nt of iodusti;y 
lin'd al^rictiitilite ; for the more general diffusion^ of 1ia|>pfndsati(l^iBdei>endence, 
end coiiseqiieiitly for tb« general goo^.'^'; i ; :i>i!lai vl'/rrv'^'o Ji 'r:i*\ . 

*^ Uader that proteotion tkc original possessors .f^ve parte4 witl^ tlie 'land : 
^ have charp:ed it with an anhnal' t^t'oiT^^ lUtlnj^'^ti^^t^df '^^h^4l^llie 
puTohasei^ jodged tli^ could 9fQri ;t9, ^y^^if^ff y^ ^yj^^^t j|^ioiiwa|^ 
Co themselves for their labour. , m • 

"' Thus. Without itie' tifc^ssity of^Mtlfatiti^ifi^ ^i?, 'tH«'!on^'^njoJFi^"'1hi 




•boye thiit of, f»rto?l^ JnylfiriaQy oth^f) kind, .of ^J^e,^:- . i, )i . » i- ri -jii J 

See pp. 18 ai^d 19 of tjie CoUrt^s pbservations'on the Qubs^ion or Cq^ 

BAMTEB, presented'in 1830.^ V.**" • .-.■•:-:M'iio"j ,-,j.:;:;|^ :^..•. .;;,1 ■;:. 
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SECTION ft. 



<^ Mi? diff'ertfil kindihf ReHtlf, and inode aneiefiily resorted 
*iofor disjfossessing debtors of their real property. 

t • • • 

. • V ■ . : . 

Ndtwni of a whM feHf, Vjhic)i^ fep-^^ser^ng lh6 yeafh ttdue in hind 

^'vr i)u produee^ of the teal property ioid, is uiuauy given as the 

; oonsi)ier(Uionf(n' Ae riedt pivperty sol^ 

Mop^ and T^rtien's dufindiqHs btpween different kinds of rents. 

W^in if the rente foncidt^, &t'prim&ive value of the ohject^ as between 
venddr aindpurckAser, and the t^nt^ hypoth^qwe, created afterwards 
by ike purchase fd' l&aiis borrowed td inierest: besides these there 
was the chef reiiiXe due tiOith^hrdvf'^ nmnoT. 

Ml rehVes fond^rti^ nH irredeemc^le a:s (xmtradisting»ishedfrofn rentes 
lii^igimbleft, i^AtcA vnay Ife redeem^ (t^ the debtor^ s mcAing over or 
assigning to his rifHJ^td^. retdts fbk^cietes. in their stead* 

The rente hypoth^oe mc^ always be f^kiemM on the debtor* s making 
' ' Hp the sam bortoweato the eriiditdff^ ttnd is nothing nunre fAan 

' anothernamkfordrfi&ttgagb orordifnary^f^ which may 

he redeemed at thd debtor^ s ^iil t his e^tat0 being in fati pledged as 
iis'eetvrityfhr the debt. 

These were formerly tCssigned to to^hetrsiOs appears from ctn ordinance 
passed at the Michaelmas Chief PleaSy 1666, which has fallen into 
disuetude, but which it would be just to revive^ both in the interest 
of the principal heir as in that of his co-heirs. 

Hating thus seen the difference th the ntUure of repts, the different 
modes by which the creditor anderUly obtained redress in the event of 
the dcbtofs not fulfilling his obligations shall be now examined. 

The object of the SerjeanVs searching for three successive days over the 
debtdr^s estate was not formerly ^ as it has now become^ a mere form 
previous to ihe Sheriff's taking possession of his real property, but 
'■ was for. the purpose of distraining the personal effects^ such as the 
cpmf catties or money of the debtor, which he was bound to take 
before he could take to the real property. 

Ancient mode of proceeding by sale of t^ debtors estate, advantageous 
in principle. 

By the law of Normandy the rentholder might aiiaeh the specific real 
properly on which his rent was due withotU dispossessing him of the 
remainder, which cannot be done according to the forms of proceed' 
ing at present observed in the Island, which tends to prove that 
guarantee, as here understood, wm then unknown, since by our law 
the last vendor can never take possession of the property he has 
sold unthout taking also the remainder of the debtor^s property, 
which is .aji impobtic as it is unjust and opposed to the conditions 
of the original wtdraklt beftoeen mm and kis Creditor. 
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From, the present forms of proceeding in expropriations of real pro- 
perty it may he seen that the land on which the rent was created was 
that only which was liable for thererU. 

The mode pursued in Guernsey in ejecting insolvent debtors from their 
real property is very similar to that adopted in Normandy, Proofs 
of this assertion may be dfawn from the main principles whuA 
obtain on this subject ; firsts that the saisi or assigfiiie is only hottnd 
to sue the subsequent creditors, who alone are responsible to him'^ 
second, that at any part of the suit or stage of the proceedings he may 
declare himself proprietor, both which show that originally the 
ground on which his rent was fiaxd was eilone- liable to him, for 
if he was seized of estates belonging to his debtor on which his-rent 
was not due, or which was not hypothecated as his security, upon 
what principle could he be entitled to these other estates Jo^ <A^ 

. prejudice f whereas by only taking the land on which the origimai 
rent was due, nothing was more just than his thus taking the. estate 
after ^^ debtor had renounced to it, on his* paying all the demands 
subsequent to his own. But the. creditor very seldom takes to the 

. estate without causing the creditors posterior to himself to renoi^nce or 
pay him his claim, the estate being almost invariably insolvent, when 
proceedings commence, and that being the case it is necessary for 
the parties to ascertain their respective rights, for which purpose 
they are sent before a Magistrate, who classes them accordingly, or 
in the order of the date inscribed on the registry or record ofhypO' 
thecationSm ITUs is also the time that the garants, or they who owe 
any warranty, are called in, and that the abuse of guarantee com- 
mences to be felL Some of its evils enumerated. 

From the foregoing summary it will be seen that the object 
of the present section is to explain the early and present state 
of the law, with respect to rentes, and proceedings in saisies 
and guarantees. 

A RENtE is a certain perpetual charge payable yearly, due 
upon a real estate by the proprietor. We call it a perpetual 
charge to distinguish it from the English rent, or considera- 
tion of a lease which is translated by the term toy^, and 
which expires with the lease itself. The owner of the rent 
has no expectant reversion or future interest in the land, and 
in this respect it resembles the English rent charge. 

Rouill6, our first Norman commentator and best authority, 
distinguishes two kinds of rents ; the riente fonciire and the 
rente hypothique, the latter kind be subdivides again into 
rentes anciennes hypothiques and rentes nouvelles hypothi^ 
ques. He is followed by Terrien,' "who makes thp same 
distinction between rc«/es/of>ct^f« ,aj^d r(?w(^5 hy^th&ques. 
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The rente foneiire^ was 80 called because it was created on 
account of the fondsy or estate er£6 a cause du finds; so 
when an estate was made over in consideration of a rent, the 
latter was then considered as part at the eaitate ; and when on 
the division of an ancestor's estate among his heirs, one of 
the .parties- took a lar^r share of the land and obliged hiitiself, 
for the purpose of equalising their portions, to pay a retat tb 
his co-partners, this too was a r^nte finciir^. ^ 

THe rente hypothique was* the rent created by the holder of 
real property, upon his land, at a certain price paid d<mh"in 
money.:' T^is was called rente volanie, or. rente d prix ef at^ 
genljfit £cirmed no part of the finds, it tiever made parttff 
the original purchase and differed besidto from the rentes 
fineidree in the following respects. .^, ; ' , 

The arrears .oi rentes finciires could -^dvily be claimed (or 
three years,, tbose of remtes volantes for flVeV ^bout the same 
length ;Qf, time as. the interest could bb> ask^d .tipon a loan. 
Though the fihds, or estate charged with liheren/e/oticidrt, 
might have been divided and subdivided, the proprietoni 
coMkieome upon all or either of the h(»ldef«/the ri^tbeing 
iiue by.eacbiiii «o/tV/tif» for his portion -ef the^ Iwd originally 
charged with, the rent. . » '-; t i -i-^ , :' ' ^ 

Tim rentes ^(xntes were always tede^ftfrle at the will of 
the debtor on repayment of the principal ; •th<3rsghc43lid creditor 
qould ppt ;Con»pel the debtor to redagm tfe'eMv \V;^hdrtf made 
payj9ji>]e in .wheat, if the. price of wheat fbr' iixc^eeded the 
iliterest, it was reduced ; nor could wb^itbe aver-e^acted in 
\i4\^v ia^^hort, the price givei?, not ithe' thing scfld^wajsinva^ 
richly, taikf^u into calcjalation ; : rer^h voUmtei could not be 
j^r^flt^ for goods of any; kind, but must he piidfor in inciney. 
, Th^ revde ^ensuelley arlekefreniei due to the lord of thfe 
jpjianoir, partook of the nature otitherenie fihdiHrei • « 

,, ... Xh® oply differenee between Rouiite a;nd Terrien is, that by 
Rq\iil|6 renter hypothiques, ; afto 40 yeans, were nd longer 
redeeipable, but were, considered in ihe^ light of rentes fin* 
•4^iir^$; where^. Terrien makeS'Uosucb distinction, the t^i>^^ 
Aypo/A^yues, being at all tipaes redeemal;>le. . ^ , , 

In Guernsey, we haye'aV ptiesent tfo rente fincieref tht 
rente assignable and the rente iiypdMiJg'ti^, Whlch^ terms^bH- 
ciire and hypothique^ have with us a very different meaning. 



,. Therenlefonciifi^i is every kind of rent for which anotlier 
xanno.t be assigned ; ; , it qaix never be repurchased except by 
.mutual consent, or by a special , agreement set forth in the 
,cpnti;9ic(, and , every rent is here considered fonc%tt&^ or irrer 
deemabie, which is^ pot proved to be redeemable. . The 
^^stinctioQ. between ^ rente fonci&re \zxid /ql reaie^voianie is 
^unknown. ' - - 

The rente assignabU is when, at its creation; the parties 

•agreed that tl^e. debtor. -should be enabled to free himself from 

j^ayt^ent of it >by ajssigmog apother rent in its ste^:^! E^^r 

i|)^nc^ A, OQ purqhasing aa estate^ .obliges hija^elf.'toipay 

•jtwenty quarters pf annual wheat TentrtoB^tettof tfie^'tb^ 

ipartjesjnjiy agree Jo :rerid^r/onci^CiaiMi*these willcontinue 

a perpetual charge upon the estate; except.they are pavchaised. 

i>y in.utual agri^caouentf. The remainbg . ten are rendi^red 

^Sft!gna6/e ; ani(i' thOi. debtor, on purchasing :/o»ci^^ rents 

from Cajinay; assign rC to pay theisi wer to B^ ini lieu of the 

,tjB|i quarters which /hie owed him ; and4ihus A discharges his 

^estate as long as. C continues to pay liegularly.*' 

All;reqts cr^t^dlfiMT.the purpose of equalising the portions 
4imopg iop-hgirs are :assignable and tvere. formerly repurchasi 
able, asappearstby an ordinance of the Michadmas Chief 
'Plea$^ 1066. Assign^le rents become /onoi^e «tt the exfiira- 
•tionof folrtyyearts. : :- ;' 

HfHSfi^sftypofh^fueei are:a charge incurred by the proprietor 

.qf a|i estate- for iiftoDfiy borrowed upon it and made redeemable 

,by ^h^jeoatract^: OthePiVose; i the rent created would be«cOndl* 

,4ei;ed /o?ipi^r« ; they . strongly resemble the renies votahi-es 

.pf Terrie)! ,;. the odly difference being that wheat is always 

P^id^^t ;the market price^ although the sum thus paid in kind 

anay exceed considerahlj^ the legal in tere^ of the money llor- 

rowed, and that by Terriea-i all ^rents created for-tnbnej?' Were 

rentes volantes. These, rents were created by virtue of an 

ordinance of the Court, dated the twenty-third of April] 1636. 

. Havipg stated, the differclncein the nature of rents between 

the ancient custom of Normandy and the present law of the 

. . • ' ' ' ' ' ". 

* Or A may borrow ''^t^O^ of fi, and thus create twenty . quarters upon 
^Jhis^ estate. If th^inake Un of them attignabU, the remainder will be fon- 
aiere. If they. 4^ net mentida thejund of rent t:reated it will be considered 
fbneiert. " '^ .. * ^ '• 
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Island,, we shall proceed to state the difference in the manner 
of proceeding between the ancient and present law. The 
bolder of a debt was, as appears by Rouill6 and l^errien, 
obliged to seize upon the personal property of the debtor ; 
if he could find none, he then sent the serjeant to the estate 
with an exploit, by virtue of which he seized the cattle found 
upon the land for the purpose of obtaining payment. The 
segeant was obliged to attend three days successively, and 
search over the estate that nothing might escape him, for so 
cautious was the old law of depriving the debtor of his real 
property, that it required every precaution to be taken to 
ascertain whether recourse to this measure could not be 
avoided. If the serjeant reported that he could find nothing, 
the debtor was then summoned to produce any personal pro- 
perty upon which the creditor might execute ; and when 
none could be found the sergeant used to seize the estate into 
the hands of justice, to take possession of it and cause 
assignees to be named ; so it remained forty days, at the 
expiration of which notice of the seizure was given for three 
Sundays following, at the Church porch, immediately after 
the performance of Divine Service, d Vissue de la grande 
messe paroissiale. The serjeant then published the price at 
which the creditor had fixed tlie estate ; he further gave notice 
that the sale would take place at the opening of the subsequent 
term and that all persons having claims upon it, or wishing, 
to increase the price should then attend. At the time ap- 
pointed the debtor was still at liberty to pay ; if he did not, 
the sale was confirmed. So much for the proceedings jaar 
dfcrefin questions of roturiers estates ; but when fief $ nobles 
were to be seized they were first valued by twelve men, and 
an additional term granted for the valuation. If at the con- 
clusion of the dScret it appeared that there were no. claims 
beyond the half of the value, or rather of the price ofl'ered for 
VLfiefroiurieVf or two- thirds of di fief noble ^ the sale could not 
take place ; this was the form pf proceeding between the 
creditor and the debtor ; but third persons might have an 
interest in the sale besides immediate creditors, and in that 
case the following form was observed.. This opposition could 
only take place in two cases, when the party claimed the 
;e8tate in property, or claimed a right upon it. In the first 
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place if he had been in possession for the year and day prece- 
ding the sale, he was allowed to keep it until his title was 
established, otherwise the sale took place, and his claims, with 
those of all other individuals, wete afterwards inquired into 
and each was paid according to the date of his title. This 
was the usual way of proceeding. But there was another, 
explained in Terrien, and which was exercised by the propri- 
etor of a rente fonciire, when his de6ds did not give him the 
right to take the debtor's estate immediately in execution ; 
when the deeds were the same as they are in Guernsey. 
When upon the report of the serjeant it appeared that suflScient 
personal property could n6t be found to pay the rent, the 
rentholder might summon the tenant to declare whether he 
would keep the estate and pay the arrears, or give it up dti 
payment of the arrears already due. If the tenant appeared 
and kept the estate, but afterwards neglected paying the 
arrears t his reniaining estates might be taken in execution 
and sold in the manner already explained, if he gave it up, he 
then paid up the arrears and the estate reverted to the rent- 
holder; but in case of the tenant's not appearing after three 
defaults, the tenant wds condemned to a slight 6ne and the 
rentholder obtained an inquest to prove that the estate for 
which he sued was really bound towards him in the amount 
of the rent claimed ; and if he succeeded in establishing his 
claim, the Court put him in possessionof the estate, and 
reserved his right of action for the arrears incurred by the 
defeulter. When the rentholder was thus put in possession of 
his original pi'operty it behoved him to cleat it of all rents and 
other remonstrances which the late tenant might have incurred 
during the period it was in his possession ; for this purpose 
he was obliged to publish that all those who had any claims 
upon the estate, of any kind whatever, and were prepared to 
pay up his own rent, should make themselves known within 
forty days, at the expiration of which the saisi again published 
a second time, for three following Sundays, that those who 
had any thing to ask upon the estate should take the estate 
and pay the rent or renounce to their rents and demands and 
that they should appear on the next court day, where, if they 
did not appear after three defaults, they were deprived of all 
claim and lost their rent. 
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Hence it appears that the different methods of proceeding 
againBtthedebtop are distinctly pointed out in the old custom" 
ary of Normandy, tlie incient law of the Island. The one by 
taking the whole of the debtor*s estate in execution, which, 
as above observed,, dould only be done when there were 
acknowledged debts above half its amount, when the debtor 
had already been deprived of his pei^onal property, and after 
a tegular publication arid sale; the second, which merely 
tended to restore to the owner the possession of'that property 
which he had ttansferred into the hands of the debtor, 
through which he merely took back what he had already 
dWned, without this proceeding affecting in the least the 
remaining estate and effects of the tenant 

It will now be necessary to examine the manner of proceed- 
ing in Guernsey, to trace it from its ^rly ^state to the present 
time, for the purpose of showing that both methods were 
perfectly recognised by the law of the Island, and that the 
present suite en saisie^ or process of expropriation, is nothing 
more than the original convocation pour gager ou tenir^ at 
various times modified by our insular Court. That the sale 
of a debtor's estate WaS tibt formerly unfrequent in Guernsey 
will be seen from the f6lIowing account of the laws of 
Guernsey, drawn out about two Centuries and a half ago, 
which is of undoubted authenticity.* In speaking of the 
dicret d*hiritage pour dettes mobiliites, it states : — that 
** Tout porteur de lettres obligatoires et exfeciitoires pour 
dettes mobiliSres sous le sceau de I'Jle ou d*aucune jurisdic- 
tion en icelle par lesquels Thferitage est obligfe, doit avec le 
sergent ordinaire alter au domicile du debteur, bu ailleurs, oil 
entend trouver des biens de Fobligfe et iceux prendre par le 
sergent et les fiiire exteuter. Et en c^s qu'il n*en trouverait 
pas, il doit semondre le debteur k le saisir de biens. 

** Si I'obligfe est absent il sera proclamfc et fevoqufe par trois 
Dimanches k la porte du temple^ issue du Service Divin, en 
la paroisse oil Toblig^ est demeurant. Et si lui ou autre pour 
liii ne s'oppose aUX dits cris ^pr^s le rapport du sergent la 
justice ordonnem un attoumfe pour r^pondre k Taction et 

* I« is styled <<Lois et CoutUmM de l^il« deGueraesey accordantes k I'ancien 
c(Mitomii»tf d« Normandie, avec les coutamea locales usities et applnouydes par 
>^a Ms^est^ et sea tr^s-nobles prog^niteun depute le efm^tt^.** 
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d^fendre la cause contre. le demandeuH lequd attoum^ klira 
quarante jours pour s*instruire.en;;]a cause;: Et si les lettres 
obligatoires sont tfouv6eS)ValabIes la jusl:ice ordonnera douze 
horames, lesquels mettront prix sur rbirit^gey lequel prix sera 
proclam^ par trois Dimanches aprds J^qilel terme Th^ritage 
sera decret6 par justice et apr^s trpi&; autress isemaines sera 
vendu au cri du march^ apr^s laquellQ veqte le defendant a;ura 
terme aux prochains plaids d'hferitager^Qip^yer ladette, et eu 
cas qu'il ne ferait sop devoir, Ja terre ou terres ainsi vendue 
demeurera au cr^diteur^ ou j^ rencb^risseur, k la charge de 
payer.toutesdettes et re((evancesdues sur le dit heritage .^i.te 
d^fendeur ou ses hoirs n*alleguaient chose raisounable pour 
annuUer le dteret." 

And indeed that there were two modes of proceeding in these 
cases in Guernsey, appears by the " Apprpbation of the laws*' 
confirmed by Council ; Sot although at the chapter t^n, book- 
ten, where the commentator is treating of' the dicret^ as prac- 
tised in Normandy, the declaration states that the clmpter 
"is not approved of," still at the. very; next chapter which 
arises from the tenth, and which treats of the commissioners 
or assignees of the estates and their duties, the " approbation** 
proceeds ; " as to the d6crets d'hSriiage contained in the 
eleventh chapter, they should and can be practised among us, 
using as much brevity and celerity as possible ;*' and again it 
adds below " we don't use this chapter, but we don*t know 
why we should not," and indeed the remarks of the persons 
appointed to approve or reject Terrien are always more than 
usually confused when treating of the nature of real property 
and proceedings to recover it, which can only be explained by 
knowing that proceedings have yari^ so repeatedly at various 
times, and there were so m^ny ways of arriving at the same 
end, that they were scarcely able to distinguish them. This 
is confirmed too by an order dated 1620, which directs the 
Baillif, Procureur, and Grefiier, to examine the records, and 
draw out an account of the manner of proceeding in saisie, 
the method adopted being so confused; but they never made 
any report* Having, however, estaUished beyond all doubt 

* This experienced the same fate as the order of James I, in 1607, command- 
ing the Baillif and Jurats to draw upacodeof laws for the administration of 
justice and property in Guernsey. 



ihat the method* of proceeding by sale was khbivn and prac- 
tised; we shall proceed to show thkt the pf^ent suite en 
€msi^ should otily affect that part of the estatis of the 'debtor 
which was 'especially bound to ihe'retithoHer, and that on 
the iame-pritlciple hi^'guarantee or pledge for his real pifoperfy 
*©Id, should not eixtend bey6nd it. 

- Ill Guernsey,- as iti-Nbrmahdy, proceedmgs for rent begin 
1^ sehdiugthe sergerif tjo the premtfles ^ith a pfhe d^ bievs^ 
ibF'tbe»ptt4t)*«eof takkig the personal property, it' atiy^an' he 
foutid, pitevibus'' W ihtP dreditor's attaching the real lestate ; 
but»this is Adw beicotite^vitifere forttfi'' If goods y^ 
the partie&^ei-e adjdyrn(rif'?WBhe the cdiiti: of Nairip^;^an'6fd 
word 'iVa*irtitt,»- fitf^jgdtods''talifeii';in ej^ecution and after, the 
go(>d6had rehaaieed'Hrne'aSjIrs'^dA the estate they 'werS '^old; 
If the party coufdritit'ffiilP&iy^ he sent 

the sergeHt--^Wil(hi^ri-^i7>/oi*,-'^^ to the old.N'ontraii 

form mentioned above, which authorised him to search thiri^ 
aays'for fcattWto d^i^^^oi'al^ ptbp^ty, artd if n jtte C6.uld 




ittay be disttbfctly traced^.^afticulaVly oh exarfiinihg fhe yeai-s 
'4»66^ and 4663;$;^ • Ndw -the paihy ^ seti(3ls ' k ';0:Ue' di bieni, 
•ii4ii(*i'-beittg W hifere summorisj ^fie,'^^t tb^ .^kpiratioii of a 
fbrtniight, ' sehds ^M^xploH^ h^ebe? still sjidtUi^s every piece 

• This word ;s wedl knQWA in tl;)e EqgKsb Jaw.a^id is ip.'be fouDd id every l^w 
treatise." " • '" " ' ':.". ' 

t The Court of Naitips Was held on the day* now set apart for the decision of 
appeal casaea-^^See (Ordinance of Chief Pleas after Christmas,, held in 1 6 14. 

. :$ And' these formf were confonnal](le,to Jhe>8piri^ of ;oqr ancient law^, sirhiofa 
would only allow the debtor to.be dispossessed of his real property, as,a last 
reisdurce') a» the wording both of theftrifir^'^e'^'efif ahd. of tlie e:rj)f(](^/, as 
practi^d to ^ this ' 4^t ,^iU . .dearly ishow ; ; j^e^r- purport bejng an order to the 
Sergent to tate in execution, the personal property of the debtor, ff Sergent. . . , 
■Ailmtaux bitrd^''^'* aqd if -th^i'e ^ere no Men«,*dr pffr^nhl propetty, then Ser- 
gent you must look for them, *' Sergent. . .,Allez exploiter sur VhSriiage du 
4^bii9^rpour8etbifnf,** apd if, After, having ;^ughtf.i the. Sergieot c6Uld not 
^ndf aqy^ then, aiid tiien only, was. the rentholder or creditor ^^boiiaed to seize 
the estate j or real property, pf his debtor ; in other teraiB» legally to take pos- 
session of that kind of property which in law was deemed most sacred. 



119 ON OUAIIANT^* 

of ground upon which, he has a special Hen according to his 
deeds,yand upon which the sergent i^ed formerly, to ;iDake 
search, but it now merely saves a second summons, prepara* 
tory to his obtaining a.9aisie or po^essiop of the real estate. 
Now it is universally admitted that this ^isie called mo6i7t^r« 
only gives the creditor the right to t^f^ p^osses^i^n of tbat 
part of the property speqified jn.jjiji?^ exploit,, sqthrt: if an 
individual possessed a doe^nsepaxatee^tes, ihe r^ntholdet 
woqld only be seized of that one wbiqh pvved^tj^^. rwt'b^fore 
it ent^ed into hi^ hands. Th^ act, o^. ^ame mqiiU^r^. givi^ 
the.craiUor arightjto 1/et the esjaJte ,fflr W? private* benefit 
^i)d that he may obtain the jjg^pfi^ig,. ji^^j^^ll as the. posset 
sion^ })^ is obliged to sumipQa.;hjl^,,4^tpA ia ,th§«)QOiirt of 
pkkicl^ (ThMiage ; hi^re the. i?efy^ wording; pf th^ilJoftiwd 
proves, beyond all doiAt that t^ja^t^f^.t^n^^ 
than to deprive the debtw i^f ..t^^^^ which 

the- ci^Ator is already r^jjj^tjj rljjtj /j/t:!-. \^:" i:?: ■■ . v • 
' ThisJJ^transliationcf^ 

9am ^midr^eni of a ibftHfft f^i^^.M^ ^ ^V^^ ^f gPHi^kd 
^.4jM9»f^^:?jt^ated.at tb^ y^lUg^.^,. ,;,,. . ..^Ji^^th^. parish of 

, ^., belonging, to CE^jfluo^ 
himself tenant thereof and l^yj^fiu9^}^.J^S five: W^b^i^of 
wheaf rent.of rthe W]tf^.;a?/i'year^.4u^.)i^ft>^^^ ftt^ 

costs : pftcl , eiiT^p,9^,jQ^,8s^^j^0m 3 Ijewg i^# 

to accQun.t ferith^,^^^ whicb^^hfl::^a'f.hadi *preqf pjr 

renounce to the^id estate.?... jjAt.jthp first ^^^Mlf-^be^^f^^riff 
is npw nam^d to jepr^sei^ thq/^efe);)dant an^ 
defiiults are ^IJ^vg^ ^|mx.?^t t^^ .^^J^ whf^h both par^ are 
sent before a-jM^jj; i9?.jQgp\mif c^if .t,he,ppurttQ ^awiij^jtbe 
amount of the arr^rs remaining due^ and to see that ttie rent 
received • since flife siMemobiliire is* rfegiilatly accburit|g4 ^^^» 
and if the balance is not paid qn the next day of plaids^^'^^ 
riiage the Sheriff renonce au dit hiriiage* Now what is the 
said estate to which the Sheriff ha^ rendunced ? — ^TThat for 
whiclji the party was prosecuted. Ai^d what was that ?— The 
house and field and adjoining piece of groond ^situated in a 
jcertain village qr parish' . ..It is ;ibeis^&r^ byrthemost imac- 






^^ The reathcdder may stiir^ecover ntneyeat^* arreatft flroitf the |)lini;ipBl 
debtor, tbeugh he can only recover three ^.ears^ arrears from t^e ^arant^ anterior 
to the date-of the debtor*8 expi^lation or Tenbbc&tioD. 
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countable perversion of the law, end in defiance of the very 
terms of the process, that the saiti upon this act obtains 
possession from the sheriff of all the debtor's estates situated 
in the Island ; that from that moment the debtor is supposed to 
have committed an act of bankruptcy as far as regards all his 
real estates ; and that even in very many cases on record, some 
of modem date, his personal property was taken possession of, 
though his remaining property might have been perfectly 
unencumbered, and even the estate for which the suit was 
entered might be double the value of the rent 

A very full confimiation of this position is found in the 
Approbaiian des Loix, at the very chapter which has been 
previously quoted. 

^ Quand au vingt*cinqui£me chapitre pour tenir ou d^laisser 
quelque heritage & cause de rente qu'on demande dessus, on 
Mi semondre ie tenant aux plaids d'h^ritage pour tenir ou 
dfelaisser ledit heritage. Et peut avoir le tenant deux d^fauts et 
8*il fait d6faut jusqu*ii la troisi^me fois le pr6vost de Sa Majesty 
devient partie* pour le d6&illant contre Tacteur, et plaide la 
cause jusqu*ii la fin, comme ferait le d^faillant s'il 6tait present, 
et si le provost devenu partie, comme dit est, renonce et d^laisse 
les heritages sur lesquels la rente est demandi^e, le demandeur 
B*bn ira saisi du jour de la renonciation sans aucun rel^vement 
d^arrirages sur celui pour lequel le dit provost aura renonc6, et 
s*il demeure tenant il doit payer la rente demand^e et les 
arr^rages ; quand pour rentes fonci^res de neuf anst et le 
temps du proems, si la rente du dit tenant n*6tait ia plus an- 
cienne, car en cela il ne serait pas tenu k r^pondre a rente 
plusjeune, mais pourrait bienle plus jeune acqu^reur d^saisir 
ie plus ancien en lui payant ses arr^rages et demeurant oblig6 
k payer la dite rente pour apr^s.*' 

There never could be a passage more clearly worded ; this 
is evidently the ground work of the present plaids d^hiritage, 
yet the suit could only be entered for rents, the holder was 
only sued to keep or abandon the said estates upon which 
the rent was claimed, the sheriff answered for and afterwards 
abandoned that only. If he kept it, he was solely answerable 
for the rents of a date anterior to that for which the plaintiff 

* The sheriff now becomes party on the first default. 
t Tbiw Tears anrtftis are now ooly re^nirtd. 
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had sued, nothing existed in the shape of a registry, the only 
striking difference between Terrien and his approbdteurs 
being, that in Guernsey the proprietor of the estate was, when 
the sheriff had given it up, no longer answerable for the 
arrears ; whereas in Normandy he was still responsible for 
them : a striking difference in favour of the debtor. Should 
any thing more be requii^e to confirm this interpretation, it 
vnll be found in those three fundamental principles on which all 
proceedings in saisie rest ; tjie first — ^when, after the renonciation, 
and whilst the suing creditor is considered the assignee of the 
bankrupt's estate and supposed to have no greater interest in 
it than any other creditor, he continued to let it for his private 
advantage and applied the profits to the sole liquidation of his 
own claim ;♦ the second — that the saisi was never considered 
obliged to sue any rentholder or incumbrancer anterior to 
himself, which regulation necessarily fell to the ground when 
he took the administration of six or seven estates into his 
hands, upon which he could have no claim ; and the third, 
that at any pepod of the suit after the renunciation, the saisi 
could declare himself tenant, and take the estate to himself, 
whenever he thought it his advantage to do saf These 
rules, if we consider him as the attorney, the assignee, or in 
any way the representative of the whole mass of creditors 
indistinctly, are glaring inconsistencies ; but, if on the con- 
trary he is viewed as the actual proprietor suing, for his 
security, the subsequent incumbrancers of that single estate 
specially bound towards him, and subject only to give it up 
on receiving the amount of his rent, they are satisfactorily 
explained. 

• It follows from the proceedings now adopted, that all per- 
sons having claims upon any estate, become immediately after 
the rienunciation interested in the proceedings, and it becomes 
necessary to ascertain the amount of their claims ; a registry} 

* This principle of the ancient law has been very properly altered, the sning 
creditor no longer lets for his own private benefit, but for the benefit of the 
creditor who will ultiniately become proprietor of the debtor's estate. Thus 
again are reconciled all the principles on which the system of faypothecatioa 
rests. 

t This is still daily practised, and is what is technically called arriiant lei 
plaids et se faisant Unant, closing the proceedings and becoming proprietor 
of the debtor's estate. * 

X Thi^ registry is very different from that wherein all contracts as they pass 
are noted| for persons who regularly inscribe their claims upon Uiis wiiilst it 
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iij therefore opened at the Greffe, and public notice is given of 
it at the Church porch and by advertisement. This form was 
directed to be observed by an ordinance of the year I625f 
amended by another of the year 1699* An action is then 
directed against each of the creditors^ v^ho are called affief^ 
feursy who may now insist upon three delays,* and until 
these are expired the demands of any one creditor cannot be 
ascertained or liquidated. After the third default they are 
i^nt before a magistrate to compiare deeds^ opposer droits f 
and then each creditor produces the documents or deeds on 
which he founds his claims. It is at this stage of the pro« 
ce^dings that the garants are first called, each creditor, when 
sent before a magistrate, summoning his garant or security to 
appear with him that he may see that- none of the deeds are 
neglected. The magistrate then makes his report, placing 
each in order, according to the preference in the date of their 
registry, — ^for whatever may be the date of the contract the 
claim of preference can only take place from the day in which 
it was registered. Next follows the retrograde ofFer^ whereby 
eaeb creditor -is ofiered the debtor's estate according to the 
date of his registiy, the last registered being offered the estate 
fii^t^ 'and on his refusal the i^xt to him and so on according 
to their respective dates, until one declares his willingness to 
tak(& to the debtor's estate^ or s^ en f aire tenant Such are the 
IJroi^eedirigs en saisie b^tween> first, the saisi^ or suing creditor^ 
and debtor'; and, secotodlyy the saisi and creditors. 
*' 'WieI sfell'ttoW prddeed With the guarantee and observe the 
i^aTme divisioil as with ' te^t» and saisies* i. . ! 

'=^*^ti€*^uatanteebr warranty is fully explained in the old 
Nbiiniin and English Iftws, and we shall find that here, as ia 
the* other itisttoce,' it Is only by a most ^ident misinterpreta- 
tk)nf feMttVclsibh of the ^rights of the weaker by the stronger 
psti^'that this sy^em has. grown tip ta its prtesent dangerouJEi 
e!fctent. ^ 'liiitfleton; as c6mtnented by Lord Goke and Houardr 
tte Kttct^' of whom htts veiy ably comiwured together the olft^ 

euflfotos ' of England* attd Iformsmdy, is, with Rouill6 and 

' ' . ... 

remains open, acquire no preference ovei'jeach'otbet*. It now remains open sir 
nKmtfts when the debtor has v6Iantari)y r«noaiioed, or iehy- 4a7S if, the debtor 
have renounced through the interyption of tbeSherifif. 

• Formerly there were seven delays, four of which were altogether worse- 
tHan iisefcsi. ".'■-.■ 
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I'errien, the best auttiority as to the origioal extent of the 
guarantee or warranty. According to Qlanville, as according 
to the ancient and modern French writarsp the manner of 
proceeding in all these ca«es 10 distioctfy laid down. Guarantee 
Was nothing more tbiin an Obligation on the part of the vendcnr 
to secure his title to the purchaser of the fief or rent pur* 
chased* If any other peraon attempted to dispute it, the 
purchaser catted on the vendor or his beirs to defend him* and 
if the heir, attempted to enter upon the fief alienated by his 
ancestor the ckvse of warrai^y was pleaded in bar to bis 
action ; so where a £ither had ixiade a feoffement by bis deed 
to another, and immd bims^ and bis heirs to warranty, the 
son couid not enter in possession of the lands in consequence 
of this dause cf wtiranty ; for if the deed had been made 
withoirt warranty, the son* notwithstanding the transferi could 
imniediately lia«ire (taken it By this warranty the garant was 
at ail ttmea bound either to maintain- th^s^anti or person 
wurraoted in posBesston, or to supply him w4th another fii^f of 
the same paiue, pgofidoA be had Itbe means. 

fiut not the siighlieat tmceoam be found of tjhe right i^f the 
person gnaranleod to come upon aU the purchasers from the 
guant of lands ^ich be held: i9t the time or ha4<ciccupied 
since this tmnsfer. Tb^ tUs ifl the lair interpretation which 
should be given to lihe dause of warrai^ty io the contracts 
passed daily in Guerasey, appears from the oontnict itseliQ a 
copy of which dause was given m 4;be pn^ceding <4^tpr« 
We shall merdy dmw aittention to two points ; tb^ first|#at 
by which the party takes ik^ estete^ 4Mid which dedfW^ . Jiwi 
to be « present and 4Mrcepting therwf .fer bipwetf ai»4ib^ J^pir» 
for ever and ever;*' not a woiidl is ^^ ^W'^^irii¥^:m^ 
chaser in no part iif the contraet vesonW ^ biw^s^ v4^; W 
to his heiiv^the power of aasignii^ or in. »ny v)^y tii^H^^ 
tiie property* It is thcrefiDce ppetty ^i^cwtf .4M if Mpoa des« 
awding tio the son heihoold seH-iiti i^ tb.e.ppgM4ce,Qf.i^ 
"^bndaon, the latter oiigfat enteir ag^in JDto possesfHon^fSjncefMli 
for tlM cdause of wanaut^ i«hidi^18 bpa^rted jn ^erf co«^t» 
by /vj{bicb the veji^dor in gll, cases secures the sale of. the 

tages prSsens et futursiet dc ses Ipdirt?^ .-—this, as stated in 
the authorities above referred to, might be pl^ed in hsff'to 
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his action. Words which were evidently meant to apply to 
all such property as he might possess when called upon^ 
whether held at the time of the sale or obtained since. 

In Oju^9ey, the giiarantee is at present of two kinds ; 
immediate and indirect. The garant immediate is the vendor 
or his heirs, lineal^ collateral, or ascending. The garant indi- 
rect is the purchaser from the garant direct, or his heirs, at a 
date ...posterior to that of the person who su68 him* The 
diflfeiience. in |h^ tetent of the obligation of the garant 
imtbediate and the garant indirect is most material ; the garant 
imn^edia^e IS boMotls to wiM'i^otyt or xQu«t abaiidon a^l hi9 
estates, whether he possesses tfaeih liy a previous title 'dr by a 
later purchase^ brvlif any otheir ^Vrajr Whatever ;-*-rthe; garant 

indire^:;t ,;i3 only , <)tbligp^ to ^l»»dp». ^^^ property piinphasfiji 
from the garant immediate, but afr the same time the estate may 
have heea nneatedhr inmsfennd to there be an itaftotte number 
of garapts, aha 118 ilB fistat^ at^ eqtially divided among th^ 
heirs accorduig to the cugtQmaf Crj5i,i^lKmq(, \t 33.]LmpQasilde, 
iu, o<9mmep^tt]«.« iaMi>».to knaw .wbm. it will conclude ; aii4 

the purchaser of a real estate will never be secmra iti his 
pTOjilt^. -Pbr^^ «^ his ven^i;My be sblvebt, stiB.hf 

person from whom the vendor made this purofaftse be iuaable 
to pay his own rents on other estatetytben tbc^ reotholder wQI 
cdttife^ tit«>tf ^t'^l^^sftlt WcJldCT-^ who wfllbe 

®Wigsd;iJo aw^fc Jj»,tte loss ; ^ tjbsi vfiflidw niay ^v^e bem 

possessed of other estates, and in that case the^perscns to 
wh^m 4h^5veB^ soUt^may be mAle to'pafr fhrn^'yentsv «ad 
then a^iam ij^e pim^ti^^ ^^^ ^^4or 

loftf^M^ ib»^^^)P^y fhi^^wmto, i!Bie^ttlidyi ^'Al^ 





Having exphmed the ongm and pres^ jf ^ip\Qg,% lufeas 
kvBe8peoto\«ei^a^'4etM6a,wd gM'^mtfi^m^ neKt^a^ctUW 
dbtAl 4ie^^iiitgg«Bt^^^V«ivie<lies ^Hgm" 1^ ev^- itt]fgefideMdt)^'«he 

having J>eett\.lQi;igj,i^t^jU^4^..^ ^^^\iif\ ^Ufe.wiMl^to 
that which obtains here, are more particularly worthy of 
consideration. 
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AlXrenUy.^JtjhelheT payabUin cash or kind^ iiredied/onmotkmi'xskould 
be r^deallfiabie, ; ana no] ftredeemabk rents whatepfit ^^ifndAi pv^ pn 

. ami lands or houses to which there were not cUJeast three. verqks 
attached, . . . 

Chkirantet shovMalsobe reslrtdad io the kinds ^on^hlch'the f&nt(iHd^ 
y created^ tiS w(is the ceue w.^ormarufy. I. ^:[ \jili ! // ^ ')j > 

Ifaiure of.^^sjceforms tjUrfiduceft-w^hifi thilafitf^ H^TfrV^hi^^ -^9!^?. 

. been found most advantageous. . , , , r • > i * 

^ii^iki^i^'^ot ins^ci^Hbijj't^^mdm^^ "^iefS'M^ 

iV0<iflrr andk^cA of ari ordirkxry imarrimti^iinim'th^ Ibmianildw ytmi 
Dtffilrent examvUs of expr^s0d.,andvmpltedwarrqnhest(tdduc^ 

ustjmaencv of tJle old dtlaiort/ svsteM ofexpropnahon setTarihJ 
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redeemable, , ^n edtc( of Charles the seventh^ t9i'1441y ren 



tdgecmsly, it wfis adopted by the consfumWrOi^emoWf ana a 
"-^mOs dJ^iiillnsl&)ff^^ '''■"•''^*' 'Hi.tT):>ini?(|zo §< 
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Having, in the two previoua sections, referred to the origin 
«nd nature of guarantee^ the preseqt shall be devoted to poiiit 
out the manner in vtrhich it operates and the means by which 
it might be abolished. Extracts from the Court*8 correspon- 
dence with the Privy Council show that notwithstanding 
every argument . urged in its favour by the former several 
important modifications were nevertheless introduced, which, 
together with abridginjg the number of delays in saisles, have 
had the effect of somewhat diminishing the evil. But no 
effectual remedy can be expected until some further reform 
shall have been introduced by rendering all rents created for 
money, as well as all wheat rents settled on houses in town, 
and indeed wherever situated, to which less than three vergfees 
of .land shall be attached, essentially redeemable ; and until 
guarantee be here restricted, as it w^s in France and ancient 
Normandy^ to that land only on which the rent was originally 
created. Let not the cry of innovation prevent either the 
inhabitants or the local authorities from rendering this service 
to their country, a cry that has been incessantly raised against 
the most salutary reforms, and no where with Jess reason than 
in Guernsey, as may be exemplified in what has occurred 
from the following reforms in its institutions, most of which 
are within the recollection of all. Such are the abolition of the 
Cour devant plus de JurSs-^the abrogation of delays, not 
only in regard to the expropriation of real property, but 
generally in regard to the adniinistration of civil justice — the 
abolition of oaths in attachments for personal property — the 
reduction of the arrears of rent in salsies from nine years to 
three— the placing all creditors ori the same footing to an 
insolvent debtor's assets—the rendering of a debtor's after 
purchased . lands not subject to guarantee to the owners of 
rents or lands with whom he has previously contracted— 
the revision of the table of costs, which now in njost cases 
where there is no appeal to the Court of judgments from the 
amount in dispute being und^r ten poundB^ sterling, will be 
sufficient to cover the expences necessarily incurred by the 
plaintiff— and the reform of the laws of inheritance, — all 
which have taken place by order of the legislature, and, 
with a single exception, were most strenuously opposed by the 
local authoriti^ on the score of innovations, and yet not one 



of which woiild nbw be aikiwed to return; without exciting, 
if possible, still greater oppositiooL : that did its abrogation 
when first mooted.* 

But perhiipB the best way to judge of the effects of an 
ordinary warranty and those of goarantc6» as practised in 
Guernsey, is to examine them! sepakBtely, and leave any 
unprejudiced person to judge {or himselfi always bearing in 
mind, however, that th^ system of Ifeinded tenure in Guernsey, 
the good effects of which have been so loudly extolled, has 
existed elsewhere without the abuses of guarantee beiqg 
tacked to it, a £ict of itself sufficient to demonstrate that it is 
not so inseparably interwoven with its system of tenure as not 
to be abolished without destroying die latter, as might be 
supposed from the (Court's statement^ that it is only under the 
system hf guarantee that houses and lands cah be alienated 
for ever without the necessity of any Actual paymentf in 
cash, and to the mutual benefit of the parties ! 

I^t us here firftt adduce the consequences of an ordinary 
warranty given in Guernsey by the vendor^ and which here, as 
dsewheroy exists, and afterwards shall be given those which 
from its peculiar custom of guarantee arise against die pur** 
chaser ; fiiUy to exemplify which it must be borne in mind 
that by guarantee or warranty is generally understood that 
security or pledge which^ by the nature of every contract of 
sale or exchange^ the vendor gives the purchaser that the 
property sold really belongs to him^ and that he transfers a 

* Two ver^ satisfactory reforms have however been lately introduced by the 
Court, which oan ez«rdse ImU a good «ffee| oo property, one pasted at the 
Easter Chief Pleas, in 18S6, which enacts that no action will lie for simple 
contract debts where there id no evidence iti writings, after a period of ten years 
ftom its craatfon— 4inoUier ptBWd at the Chief Pleas after Christmas, in 1887, 
which decrees that the creditor making himself tenant of his debtor's real 
property, shall, within Uitee ffiomhs, if repaired, be bound to pay all the prior 
morts^agfees ten pef cent on the vahie of thetr respective claims, and in deftak 
of his doing so, reserving to the mortgagee the faculty of dispossessing such 
tenant, at the fiezt Couit of Heritage, of the estate so seized. By this means 
lindigent eteditom will fio lottger be iaSRlf ed to maks themselves tenant of their 
\ debtor's estate when hypothecated for more than their value, merely for the 

purpose of getting possession of the fraltft which might be found on the land, or 
the renis wfaioh might be due by the temnts, m they fbrmeriy did, to the 
extreme prejudice of prior mortgagees, who thus- beheld the property on which 
their Claims was secured pass to othef parties tvho, either fh>m inability or 
uutvlUingtiMS to dischaige their oMIgationk, sofaaeoted the prior mortgagees to 
the ezpence and delay of another suit to expropriate them. 

t Reoaarks of the Court on guarastee, page 10^ presented to Council in 
Febfnary, IBM. i 
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good title to the purchaser peaceably to enjoy the same. This 
guarantee is tacitly implied in all contracts of sale and 
exchange, though by virtue of an express stipulation the 
parties may and do sometimes renounce to such pledge, and 
for better or worse irrevocably accept the object sold or ex- 
changed ; the defect or rather the risk attending the uncer- 
tainty of the title being taken into consideration in estimating 
the value of the object transferred. 

These principles wrhich flow naturally from the contract of 
sale have, however, in some instances, been made the subject 
of positive law. Thus we will find it expressly declared that 
thfere are certain guarantees or warranties which are ever 
implied, and that no express stipulation is required to give 
the purchaser a right to come on the vendor for any defect 
v«rhich may be found in the title, or fault in the object disposed 
of, and this whether it be for tke whole or part of such ol^ject 
— ^it?e ioia res eviriicatur sive pars habet regressum emptor 
in venditor em.* 

And again, that all titles given are naturally taken for good, 
unless, as before stated, the defect in such titles have formed 
the special object of a private stipulation, — Non dubitatur, 
etsi specialiier venditor evictionem, non promiserit re evictd, 
ex empto competere actionem.f 

There are, however, other warranties which can never be 
compounded for by any private stipulations, such as those 
which arise from the personal defect or fraudulent act of the 
party in whose favour it is stipulated. Thus there are express, 
implied, and absolute warranties ; all which may be said to 
have been thus regulated in the Roman law : — the express, 
which binds us to the faithful performance of any special and 
expressed warranty or guarantee, which may be either more 
or Jess than that implied by law — Nihil magis bonce fidei 
congruit^ quam id praestari quod inter contrahenies actum 
€st ;% and the natural, or implied vi^arranty which, being 
essentially just, exists independently of any private agreement, 
according to the L. 6. of the Code de evictionibus above- 
mentioned, non dubitatur etsi specialiier venditor evictionem 
non promiserit re evictd ex. empto competere actionem* 

* U 1. De evictionibas, and also L. 10. Cod. , 

t L. 6. Ck>d. Dt evictionibus. 

j: L. 11. Sec. 1. tf. de act. empt. et vend. 
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And the absolute, to which none can renounce, even by an 
•express condition, the legislator deeming the claims of eternal 
Justice and morality for too sacred to be evaded by the private 
arrangements of any individuals^ pacta quae iurpem causam 
continent non sunt observanda ;* the same may be said of 
the convention by which it would be attempted to screen a 
party from the consequences of his own wrong, it would be 
absolutely void : conventio contra bonam fidem contra que 
bonos mores non sequenda esi.f 

Nor is the Roman law the only one wherein this doctrine 
on express, implied, and absolute warranties is to be found; 
for in the following articles of the French codie civil, 1625, 
1626, 1627, and 1628,J we find them applied to sales. of both 
real and personal property,-— it being therein expressly laid * 
down under the head of guarantee, that the warranty due by 
the vendor to the purchaser is to secure the latter in the 
peaceable eryoyment of the object sold : and to ihdemnify 
him against the secret yices, defects, or faults of the object 
sold, which in law are called redhibitory vices, it being tii;the 
nature of such vices to place the vendor and purchaser in the 
same position as they were before the engagotnent vras con- 
tracted : Redhibere estfacere ut rursus habeat venditor quod 
habueriti et quia reddendo id fi€b<ti id circo redihiUiio est 
^appellata, quasi redditio.% 

These latent vices when unknown to the vendor may 
become the subject of a stipulation if there be any doubt as 
to their existence. In fact the contract of Insurance against 

• L. 27. Sec. 4. ff. De Pactia. 
t L. 1. Sec. 7. ff. De Pactis. 

;{: DB LA GARANTItr. 

1095.->La garantie qut le veodeur doifc k l*aoqu6reur a dfUic objeta : Jf pre* 
mier est la possession |>aisible de la cboae vendue ; le second, ]es d^&ats 
>€acb6s de cette chose ou les vices r^dhibiteires. 

DB LA G ARAM TIB SIf OA« 9*BY%CfI01f, 




garantie, 

soufire 

-cet objet, et non d^olar6es^lors de la vente. 

1627. — Les parties peuvent, par des conventions ^rficuli^res, ajoiiter 4 cette 
•obligation le droit ou en diminaer Teffet $ ^Hes pnaviffQt mAme ^ovvfohr ^^e h 

vendeur oe sera aoumis & aucune.garanUe. 

162S.— Quoiqu'il soit dit que le vendeur ne s^ra soomts k aucune faratitie, 11 
^ demeure cependant tenu de ceUe quir£salted*an foitqui lui est persopnql j (tOHte 
convention contraire est nuUe. 

S !«• 21. De iEdilitio edicto. ' 
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either marine or land perils is established on the same prin- 
ciple. These contracts are called aleatoire, because attended* 
with risk and uncertainty. The object of going into these 
details is to show that no mention is made of guarantee, as 
understood here, in the French law. 

All these warranties; or guarantees, being in the nature of 
the contract of sale and exchange, apply to the Guernsey 
law as to all other laws, being essentially just and necessary to 
carry out and forward the legitimate views of the parties to 
such contracts, their tendency being in every respect to secure 
the purchaser, not only against the overacts of the vendor, but 
even against such acts as though perfectly unintentional might 
yet tend to diminish the value of the object sold, or deteriorate 
the title by which it is held. Let only these principles and their 
consequences be compared to those which follow from gua- 
rantee, augmented by all the evils of lengthened and disheart- 
ening processes and the results of warranty under the common 
law of nations; and that of guarantee, as understood in ^ 
Guernsey, will appear in the most striking colours : first, 
premising that, according to the law of Guernsey, guarantee as 
to any defect or fault in the title is as clearly due to the pur- 
chaser as under any other system, and that the prior mort- 
gagee or privileged creditor on the debtor's estate by virtue of 
an earlier registry has a priority of claim for his demand, and 
interest for three years, to all other subsequent creditors ; which 
is nothing but agreeable to the principle on which are founded 
hypothecations, or securities on landed estates, for the discharge 
of personal claims or ordinary debts registered thereon. 

The ordinary warranty on the part of. the vendor to secure 
a good title to the purchaser, is, as before said, implied ia 
transactions of every kind, as well real as personal. But that 
of guarantee, as understood in Guernsey jurisprudence,, 
applies more particularly to real estate, and is that by which 
the purchaser of an estate on which rents are due binds 
himself and his heirs towards the rentholders, as well as to 
the vendor to wlfom any are due, not only on the liability of 
all the property he possesses at the time of the purchase, but 
of all other property subsequently acquired, though never in 
contiempkition of either party at the time of passing the 
contract^ and notwithstanding that such property by a sale to* 
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third parties is absolutely placed beyond his controul when 
the event occurs which determines the original vendor to call 
on his purchaser to fulfil the conditions of this warranty. 

From this guarantee generally spring one or more of the 
following evils, which, it need not be observed, exercise a fatal 
tendency on rendering titles uncertain and thereby diminishing 
the value of real property throughout the Island :-=^ 

1^.— ^From rentholders having, in the event of their debtor's 
insolvency, the privilege of coming upon all persons who, 
within forty years, have purchased any real property from him 
in the shape of either houses, lands, or rents. 

2^. — From the assignor of a rent remaining liable on all his 
real property for forty years towards the rentholder who, on 
the person assigned to pay it becoming insolvent, then pos- 
sesses a perpetual lien on his debtor's estate^ an evil which 
would not exist were rents rendered redeemable. 

3®.-^From the power a rentholder possesses of coming on 
any real property his debtor may have purchased or inherited 
subsequently to his obligation to pay the rent 

4®.-^From the extraordinary privilege which the rentholder 
or saisi, after causing the principal heir to renounce to bis 
ancestor's estate on which his rent is due, possesses of com- 
pelling the other co-heirs to take to their ancestor's estate and 
pay him the rent or renounce to all their own real property, 
including what they may otherwise have purchased or inhe- 
rited from ancestors in a different line. 

Now it is evident that were the system of redeemable rents 
adopted, parties would not be thus subjected to perpetual 
uncertainty respecting the tenure of their real property, nor 
be liable to pay their engagements twice over whenever any 
considerable fall occurs in the value of land ; an uncertainty 
which no advantages can compensate, were they even ten-fold 
greater than those which any one might feel inclined to 
ascribe to the present system. 

That the abuses resulting from the former practice of 
guarantee were most deplorable, may be seen from the follow- 
ing consequences to which it leads. The animadversions upon 
them, by petitions to the legislature in 1819, may be regarded 
as the forerunner of those modifications in the practice of 
guarantee^ which are set forth in the order in Council ci 
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1825. The Petitioners represented, and with great truth, 
that many proprietors of small rents upon large estates, 
though registered at a favourable date, were induced to 
abandon their claims either through necessity from their not 
possessing the means of immediately paying off all arrears, 
or. through convenience, not wishing for a rent of perhaps five 
quarters, or for a debt of one hundred pounds, to take an 
estate burthened with rents to perhaps twenty times the 
amount* In the mean time other creditors having nothing 
to lose, and possessing no other property but a trifling rent of 
it may be a few bushels, or having a small claim registered at 
an indifferent date, were known to take large estates, and 
enjoy their proceeds for several years, to the great detriment 
of prior mortgagees registered at a favourable date, and of the 
garants, who were thus sul^ected to the delay and expence 
of a second suit in the heritage Court to dispossess these 
needy creditors from real property which legitimately belonged 
to such prior mortgagees.t 

* No effectual cure for this evil will be found, but by rendering all rents on 
real property essentially redeemable, in which case the bond fide and solvent 
creditor by at once ascertaining the extent of his liabilities, and being resolved 
to discharge them, will no longer hesitate in taking to his debtor's property and 
saving thereby a portion of his claim. 

t An effectual remedy hns, within the last few years, been found by the Court 
for this intolerable abuse, which is the ordinance passed at the Chief Pleas after 
Christmas, in January, 1837, which has been before alluded to, and which being 
very frequently referred to in matters of expropriation of real property, shall be 
here transcribed. Its object is clearly set forth in the preamble, and the three 
first clauses, which is to prevent needy creditors taking to the estates of their 
debtor, to the prejudice of anterior mortgagees, who in many instances lost 
not only the interest of their claims, but also a considerable portion of their 
capital after the estate had thus been for some time in the hands of a lieedy 
mortgagee, who disposed of its produce and any object which could be imme- 
diately turned into money in the manner which best suited his purpose, which 
was to make the most of it, during the short time he was aware he could enjoy 
it, to the great detriment of the estate generally. By the creditor's paying ten 
per cent within three months to the prior mortgagees, on his making himself 
tenant, these abuses will be remedied, there being no longer the same induce- 
ment held out to a needy creditor's taking possession ; besides, the time of his 
possession is under any circumstances ^r too short for him to commit much 
damage. 

The two last clauses of the ordinance only refer to that well known principle, 
so often consecrated by our .ancient laws in matters of taiiiet, which is, that a 
person making himself tenant of his debtor's estate, thereby renders himself 
personally responsible to pay all the mortgages declared by the Court prior and 
preferable to his own. To this principle, it is stated in the ordinance, no dero- 
gation is intended. 

This ordinance is as follows :— 
At the Chief Pleas after Christmas, held on the sixteenth of January, 18S7, 

before the Baillif and Jurats, the foUowiQg rtguktioos were passed. 

*^ La Cour, sensible da pr6jodiee port^ auz aflleffeurs ant^rieurs dans les 
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Nor were these the only evib produced by the uncertainty 
which existed respecting transactions in real property. Several 
instances might be mentioned of estates having been seized 
for much less than their value. One remarkable instance 
occurred, where a debtor from a mere temporary inconve- 
nience, sued by the late Mr. John Collings, renounced to his 
estates, consisting of two houses in town, one of which 
Mr. CoUings sold, and from the proceeds, not only paid all 
previous incumbrances, but his own claim, with interests and 
costs, when he still remained with a considerable balance in 
hand, which, with the remaining house, nearly rent free, and 
of the same value as the former, he generously transferred to 
their legitimate owner. It is indeed well known that many 
rentholders formerly made a system of allowing their arrears to 
accumulate in order to dispossess their debtors or purchasers^ 
whose real property thus reverted to them with every improve- 

saisies par des affieffears post^rieurs, sooyent sans garantie ni moyens, qui se 
font tenant uniquement pour jouir quelque peu de temps des heritages, mais 
sans espoir de pouToir payer les affieffeurs qui leur sont ant^riears et pr6f6- 
rabies, a ordonn^ et ordonne oule les conclusions des Officiers da RoL 

** 1^. Que lorsque Taffieffeur, cr^diteur ou engageur, qui se fera tenant ira 
compter ayec le precedent saisi,les affieifeuraant^ricurs pourront, s*ils le jugent 
k propos, se presenter devant commis et demander qne la somme dont le pr6c6- 
dent saisi seraredevable soit affect^e au paiement des dettes anterieures en com- 
meni^ant par la plus ancienne des dettes des affieffeurs pr6sens et ce dans telles 
proportions que ledit commis le jugera k propos, le jugement duquel sera final. 

*' 2^. Qu'afin de donner connaissance aux affieffeurs, cr^diteurs ou cngageurs 
antdrieurs du jou{ que Ton ira devant commis compter, le precedent saisi sera 
tenu de le leur faire signifier et d*en produire relation, et pour cbaque significa- 
tion et relation il chargera ^1 Is. Od. toumois ; savoir, 14s. pour Tavocat et 
7s. pour le sergent. Et ne sera aucune partie de la balance entre les mains du 
pr6c6dent saisi affect^e au paiement des demandes d*affieffeurs, cr^diteurs ou 
engageurs ant6rieurs qui ne se trouvent pas au vuidcment de compte, k moins 
qi:^e la majorite, qnand aux sommes des affieffeurs, cr6diteurs, ou engageurs 
pr^sens ne le demandent. 

'* 3^. Que tout affieffeur, crediteur ou engageur qui se fera tenant sera tenu 
avant Touverture des Cours du prochain quartier (that is, within a delay aver- 
aging from two to four months) de payer dix pour cent sur le montant des 
affieffemens, dettes ou engages, clairs et liquides, ant^rienrs et pr^f Arables dfis 
8ur la dite saisie, soit qu*ils aient ete suivis en plaids dli^ritage ou non, et k 
faute de ce faire le tenant sera cens6 avoir renonc6 k sa dette, la saisie sera 
censee en etat, et tout affieffeuv ant^rieur pourra la vuider de mtoe et sembla- 
ble manidre que sMl n'y avait pas eu de tenant et qu*elle fut demeurSe en £tat. 

" 4^. El ne d^roge le susdit article en rien k la loi tt coutume qui declare 
le tenant d6biteur principal d*aventure et passible de toutes dettes ant^rieures et 
pr6f6rables k la sienne dans la saisie dont il sera tenant. 

" 6^. Dans le cas quMl soit de Tinter^t des affieffeurs, cr^dtteurs, ou enga- 
geurs ant^eurs et pr6f Arables de suivre le tenant comme debiteur principal 
4'aventure, et conune personaellcment tenu de leurs cr^anceS| Us le fuivroot eft 
tnvoyant A tei biensi oomme cala ic pratiqut aetueUfment.1^ 



ON QI^ARANTBB. 1^7 

ment made on them at the expeoce of their creditors ; and 
not unfrequently because mortgagees were deterred from 
taking to them, through the fear of guarantee, which, though 
not at present so great as formerly, yet seriously requires 
remodelling. In fact, until the guarantee of the rentholders be 
restricted to the lands on which they were created there will 
be no security against its multiplied abuses. As to researches 
at the GrefTe for the purpose of ascertaining the state of the 
liabilities of the owners of real property, they are worse than 
useless, from the complexity of the system, and from the 
numbei* of persons and estates involved in guarantee ; for.not 
only must very strict enquiry be made into the present -cir- 
cumstances and former possessions of the present proprietor, 
but into the property formerly held . by his ancestors ; into 
the transactions and property of all who have ever, or fpr a 
considerable time, purchased of, or eold property to him, ot 
his ancestors ; into the proi>erty of their ancestors, and aga^n 
into the transactions and property of all who have purchased 
of, or sold property to, such remote purchaser or veiidar.lltid 

his ancestors ; and $o on : . ^ infinUum.f To expect pierfect 

/ 

* And eye^fter all these ipultipHed researches, urbich would be enough to 
crercome the patience of Jobbim^r> thie efforts of the party directing these 
researches might have formerly ended without in the least fuIiliKng their objeeC. 
from the circumstance that the Record of Hypothecations made no mentipn ot 
the deeds on which rests the t^ of the credttoi' making himself owner ^f hii 
debtor's estate, por. the Record ofi^ce itself of those rfaferriog to the divisioBjOf 
estates among co-heirs, known in ordinary phraseology as* Billet de Portage, 
The registration of these impoi^nt documents has however been ordered 
within the last few years, as' wiU app^r ffOiQ thf fo^lQwipg extracts from the 
Record ofi^ce ; that referring to Billea de Partnge be^ng the date of the 
dOth of April, 1883, and that in reference to the tenant of a debtor's estatis 
bearing the date of the 23rd of April, 1838. 

In reference to the former the preamble and .di9position9 of the ordinance are 
as follows : — 

'^ Am Chefs Plaids d'apr^s Piques, tenus le trente Avnl, I8S2. 
<< La Cour prpnant en consideration les iocoQveoieots qui rdsultent de Cf 
que les rentes cr^ees par dje9 Billes de Pa.rtage« soijt retoors de bille ou retours 
de vingti^me, prennent preference dans les suites en plaids d'h^ritage d*apr^ la 
date des dites Billes de Partage, quoiqu'elles ne soient point enregttr(Ses au 
Greffe, ^l-soovent ne souc ex^out^es que sous seing priv^, cc qui cause dans 
bien des cas un tort considerable aux indi vidua qui ont acquis posterieurement 
k la d^te des dites Billes de Partage des bypptl^^qoes sur les heritajifes sur les- 
quels les dits retours de bille ou retpurs de vingti^me sont dus, et qui peuvent 
n'avoir jamais connu Texistence de tels retours de bille ou retours de vingtidme, 
foute d'enregttremetat au Oreffe, a ordomnfr «t ordoone, qii*& -compter de ce jour 
et darte^ aucun retour de bille, rctonr de (vtoftidme, ou autre rente eu hypolh^que 
quektonqtie Crete parune Bfitede-Pairtageott autre ipidee de eette nature ne 
prendra preference dans aucune suite -m plaids tf^exitage que de la data de 
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security in real property transactions with such a system is 
mere delusion. 

But is there then no remedy for such grievances ? are the 
evils of guarantee really so insuperable that our system of 
tenure or bail a rente must be destroyed or they subsist ; in 
other terms, is the present practice of guarantee so interwoven 
with the system of landed tenure here in force, that the latter 
must be destroyed, if the former be abolished ? It may be 
safely answered in the negative, as the bail d rente, that is, 
the exchange of real property for a certain annual proportion 
of the fruits, or value in kind, has endured for centuries over 
fifty thousand times the surface of land contained in this 
Island, (and which still subsists in Jei^sey,) without guarantee 
being interwoven with it, as appears from the French law au- 
thorities, and moTt particularly Pothier, in wh^se treatise on the 
bait d rente our system of teriure may be found admirably 
explained, and yet unclogged by guaranty, that monster of 
our own creation. 

Slit the abridgment of sai^ies, or judicial means of ex- 
propriating insolvent- holders of their real property, and 
reducing the liability of the g^rant from nirie to three years' 
arrears, — the rendering, the party having assigned a rent 
Ihtble for only forty years, instead of being perpetually so, to 
ineiiolder pf the reot so assigned — and the exempting froin 
gua^ntee all subsequent purchases of real property to former 
ones ; these principles, however strongly recognised by the 
legislature, have so far only mitigated the evils of guarantee, 
but not provided an adequate remedy, which, it is submitted, 
can only be found : — 

First — By rendering all rents created on real property, but 
more particularly on bouses and dwellings, essentially redeem- 
able ; this would prevent the creation of the worst species of 
rents, whence the evils. of guarantee proceed. 

renre^ttrement au Greffe de la Bille de Partage ou autre pi^ce par laquelle eUe 
6K crccc* 

In reference to the necessity of registering the act constitatiiig the creditor 
tenant of his debtor's estate, the order is as follows ;— 



<( 



Aux Chefs Plaids d'aprds PAq^es,,tenus^e viiigUtroi3 Afril, 1888. 



" II a et^ ordonne que celui quirsefera teMOt d'une aaisie sera tenu de faire 
, jpr^ltrer 1 acte de saisie sur le lirrexletf eontMUl, ft payera dtux eAt/tiu au 
Greffier pour rearegfitremfiil du dit aote.^ 



[ 
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Second. — By rendering that land only on which the rent 
is created liable for its annual payment, which would make 
landed proprietors cautious how they charged their lands with 
rents, knowing that if they overburthened^ them with rent 
charges it would be at their own risk, from the circumstance 
of real property subsequently purchased being no longer 
guarantee for the rents or sums due on such lands, as is the 
case to a certain extent at present. 

Third. — That no other but monied rents, and consequently 
redeemable rents, be created on houses and lands to which 
there was not at least three vergfees attached, such property 
being unable from its nature to grow or produce any corn for 
its annual discharge in the shape of interest 

These principles, with the reforms previously introduced by 
Council and before alluded to, would do away with all the 
evils to which our system of landed tenure is liable, — would 
enhance the value of real property generally, by rendering it 
a desirable investment and encouraging improvements thereon, 
and would be an effectual remedy against all those hardships 
which have hitherto brought ruin on so many families, whom 
the legisl^or and the judge, instead of effectually relieving, 
have hitherto been content with bestowing on them a sterile 
pity, which showed the enormity of the evil without adducing 
a remedy. Both have long since acknowledged the defects 
of the law, but neither has devoted his energies to avert the 
evils impending on so many innocent persons, whose hard- 
ships are the more deserving of early and effectual considera^ 
tion, as the source whence their misery springs is a system 
the baneful effects of which it is beyond the most consummate 
foresight to prevent or to remedy. 

Fortunately, however, experience demonstrates that very 
material reforms may be engrafted on the practice of guarantee 
without intrenching on the good effects of our system jof 
landed tenure. Only let the state of the law previous to the 
Commissioners' arrival be contrasted with what it is now, 
and it will be seen the reforms introduced by them, have been 
attended with considemble benefit Though we still too 
frequently hear of families ruined by guarantee, yet in conse- 
quence of the reforms made in the system of expropriation, 

and of the comparatively limited liability of thegarants to 

s 
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three years arrears, we do not so frequently see the expro- 
priation of one debtor leading to the expropriation of several 
others of his creditors, who, by taking to his estate, fell 
victims to the expences and engagements it entailed, many of 
which, as before stated, it was beyond his power to ascertain, 
at the moment of his making himself proprietor of his 
debtor's estate. In fact when a process of expropriation, 
better known here as a suite en plaidSy lasted for several 
years, and from the intricacy of the system brought on other 
expropriations equally dilatory,* when it was neither required 
of the heir to register the contract by which his property was 
divided among his co-heirs, nor of the creditor making 
himself tenant to register the act by which the debtor's 
estate had devolved to him — though by thes^ respective acts 
they had as virtually bound themselves to guarantee as if 
they had contracted that liability by an express and more 
formal contract-^our system of expropriation was a complete 
riddle which no modern (Edipus had been found to solve. 
Nor was this complication its most vicious feature, saisies 
often lasted two years before the debtor renounced, and four 
or five years afterwards from the difficulty of settling the 
dififerent claims of priority among the creditors ; so that the 
garans who have ever been called upon only at the close of 
the proceedings, had to pay nine, ten, eleven, and even twelve 
years' arrears to the rentholders, towards whom many of them 
had entered into no kind of engagement. These evils cannot 
be carried to such lengths under the present system, yet the 

* The very name of some of the forms passing^ current in our former system 
of expropriation, is as curious as their existence itself was unnecessary, for the 
due administration of justice. They were nine ia number and were as follows : 

1. Le— Debiteur vers premier d6faut. 

2. Idem vers deuxi^me d^faut, 

8. Idem vers troisi^me d^faut, et «st le Pr^vdt partie. 

C Where was the necessity of g^rantin^ the Pr^vdt a 
4. Pr^vdt delaL < delay ; is he not always in Court when its sittings 

^ in Heritage are held ? 
6. Terme en venant. 

6. Terme competent. 

7. Prev6t garnit la cour d*argent ; whicb was four pence. 
6. Prevdt se fait tenant. 

9. Prevdt renonce ou paie. . . 

Of these nine delays, the two first, the fourth and the setentk have been 
ftbolisbed, as utterly useless, the Prevdt becoming party on the first instead of 
the third default no longer requires the delay mentioned in tlie fourth, it being 
bis place to be always in Cotnt : nor does Vkt Cotirt exact its fourpence ! 
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principle, or rather the unprincipled source, whence they 
sprang continues in all its vitality, and if great benefits have 
been hitherto derived from its partial reform, what advantages 
may not be reasonably anticipated from its utter extinction. 

We now proceed to examine the nature and efficacy of 
the remedies suggested : — 

First. — That the land Quly on which the rent is created 
shall be liable for its discharge. 

Second. — That all rent^ henceforward crated on tenements 
and houses, which shall not have more than two vergfees of 
land attached to them, as well as all assign?ible rents, be declared 
essentially redeemable, 

Qnly let these. just and fundamental rules be introduced 
into our jsystem of tenure, and all the evils of guarantee, all 
those unjust liabilities which ruin the children and their 
posterity, through the untoward purchases of their ancestor, 
will di^ppear ; and let it not be supposed that these purchases, 
were incautiously made, for what precautions can be taken 
to prevent a purchaser ; from being expropriated under the 
present system, which renders him during the ordinary term 
of a man's life, the space of. forty years, liable to all the pre- 
vious transactions in real property contracted by his vendor^ 
Such nevertheless is the consequence of our misnamed usage 
of guarantee which, instead of meaning a siecurity from the 
vendor to the purchaser tq secure him a good title, implies 
that the whole real property of the purchaser shall be liable 
towards the vendor's rentholders, or qreditors in real property,, 
for forty years ; although no contract or warranty, whether 
express or implied, h^tye been contracted by the purchaser 
towards such creditors, and although their debtor's circum^ 
stances, and the condition of. his estate, so far from being 
rendered worse, have been gpnsiderably improved through his 
transaction, in real property with such puifcbaser. Such is the 
natural consequence of our usage of guarantee, the effect of 
which is to destroy the very object of all warranties, to under- 
mine all titles in real property, and to destroy all confidence 
respecting transactions of that nature. And for what purpose 
is a system fraught with so many latent evil* to- be any longer 
endured ? what advantages can be derived to compensate for 
so many disastrous consequences^ all too growing out oiK a 
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system founded upon a practice as much opposed to all sound 
principles as to the most sacred rights of property, an abuse 
peculiar to this Island, and which, to sum up all in one word^ 
tends to unsettle all titles to real property. 

But it may be asked, has the system of redeemable rents 
existed elsewhere ; and what proofs can be adduced that the 
land on which the rent was originally created was alone liable 
for its discharge ; consequently that guarantee, as here prac- 
tised, is an innovation peculiar to the Guernsey laws ? To 
all these questions it may be replied that the system of landed 
tenure, that is to say, the exchange of lands and houses for 
rents, existed on the same footing in France before the revo- 
lution as it does here, that these wheat rents when created on 
lands and houses wer6 irredeemable, but that the evils arising 
from such irredeemable rents became so great that the system 
was there universally abolished during the sixteenth century 
as far as regards houses. That the same system of irredeem- 
able rents with regard to lands having been found extremely 
objectionable, it was likewise abolished in 1790, and both these 
measures are now considered as wise and salutary improve- 
ments on the ancient system. It is curious enough to observe 
the reasons assigned by Henry the second, of France, for 
abolishing the system of wheat rents on houses ; they will, 
however, apply with infinitely greater force here where our 
peculiar system of guarantee still subsists. But before we 
proceed to examine the reasons assigned for the abrogation of 
irredeemable rents, let us see what in the ancient laws of 
France was understood by guarantee, and what circumstance 
gave rise to it, and here again we shall find the position whence 
we started as to the nature and object of this obligation fully 
confirmed : " L'obligation du vendeur n'est pas enti^rement 
consommte par la tradition qu*il a faite de la chose vendue ; 
il demeure encore, aprfes cette tradition, oblige k d^fendre et 
garantir Tacheteur de toutes 6vtciion8^ par rapport a cette 

* What evincer or ejectment here means the same author iets forth as fol- 
lows : " Evincer proprement, est dter quelque chose k quelqu'un, eo vertu de 
sentence, evincere est aliquid vincendo anferre : Metion est le d6Iais qu'on 
oblige quelqu'un de faire d*une chose en vertu d*une sentence qui I'y condamne. 
Ce nom d*Sviction se donne aussi dans I'usage et k la sentence qui ordonne ce 
debis, et m^me 4 la demande qui est donn6e poor le faire onloooer.'*<— TVtiltfi^ 
cfii cantrai d§ vwte^ partU 3, chap, 1, mc. 9, A^9. 8St. ^ 
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chose ; cette obligation s'appelle obligation de garantie. 
C'est ce qui r6sulte de cette maxime de Pomponius,. en la 
Laid, ff. de act. empt, Datio possessionls qme a venditore 
fieri debet, talis est, ut si quis earn possessionem jure avoca- 
verity tradita possessio non intelligitur."* The authority of 
Pothier on this subject must be of great weight, when we 
consider that he wrote on a system governed by laws very 
similar to those which obtain on the Bail a rente here, that is 
to say, that lands were exchanged for irredeemable rents, and 
that the lands on which these were created were perpetually 
liable or guarantee for the discharge of the obligations created 
upon them, yet that author hails as a politic amendment the law8 
of Henry the second, which rendered all rents created on 
houses essentially redeemsfble, though when originally sold 
some still remained, which were only so on condition of the 
former proprietor receiving in exchange an irredeemable rent, — 
** public good,'* says he, " requiring it should be so from the 
tendency of proprietors of houses, allowing their property to 
run to waste when they had little or no interest in improving, 
or even maintaining them in tenantable repair, a house on 
which many of such rents were due, belonging in fact less to 
the possessor than to the former proprietor, who, in de&ult of 
regular psyrment, was always at liberty to eject the purchaser 
from the estate thus sold him," a remedy by the way which 
shows that all the debtor's estates, particularly those sub- 
sequently purchased, were not guarantee or liable to be seized 
for the payment of such rents, as has been the practice in 
Guernsey. 

Pothier thus sets forth the main difference bet^^eeh rents 
created for money, which were ever essentially redeemable, 
and rentes fonder es^ or irredeemable rents, which were 
created as the price, or valuable consideration of the land, the 
first* were redeemable ; the second, as representing the land 
for which they were the immediate consideration, were not 

With respect to the ground rents, or rentes foncidres, 
created on houses situated in towns and boroughs-, "these," 
says Pothier, "have ever been redeemable since an ordinance 
of Charles the seventh, in the year 1441, by which it was 
decreed tha^ al( rents ;Created on lands and houses after the 

• Da contxat d€ vente, partie 2, Gha{S. 1, see. 9. 
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ground rents, shall be edsentially redeemable; and that no act 
of the parties could render such rents irredeemable, according 
to the rul^ conveniio . privaiorum juri publico nunquam 
derogaf.'' The reapon of this law was to give the proprietors 
of houses a greater interest in keeping their property in a fit 
state of repair. " Le motif de cette loi," says Pothier, *5 fut, 
suivant qu'il parait par le pr^ambule, qu'un grand nombre de 
propri6taire$ de maisons qui ^taient charg^es d*un grand Qom- 
bre de rentes qui en absprbaient le revenu les laissaient tomber 
en ruine.'** And again — 

. This ordinance of Charles was restricted to Paris, but 
Henry the second, by An edict issued in 15^3, rendered this 
principle applicable to the houses situated throughout all the 
towns . and boroughs in the kingdom^ : This right, says 
Pothier, cgin never be taken from thfe owners of houses so 
sitqated. ^' Ce droit qu^ppt les propri6taires des maisons de 
ville de racheter les rentes fonciires dont elles sont chargfees^ 
lorsqu'elles ne sont pas les premieres apr^s le cenSj, ^tapt 
fond6 sur.une raison d'intfer^t public, est imprescriptible,/ . 

" Par la mfeme raisoni, il n*y peiit fetre dferogfe par la conven- 
tion des particuliers, suivant cette rfegle de droit ; Frivaiorutn 
pactio, juri publico non derogatur. C^est pourquoi, quand 
ni6me il serait expres^ment portfe par le bail qu'une telle 
rente ne pourra se racheter^ elle ne laisserait pas d'fetre rar 
chetable,, 

" Apr^s avoir 6tabli que les rentes fonciires sur les maisons 
de la yille sont rachetables, si elles ne sont les premieres apr^s 
le cens, il reste a savoir sur quel pied elles sont rachetables. 
Henri second av^it ordonni§ que ce serait: sur le pied 4m d^ni^i* 
vingt, xompie poqs Favons; i5W ci-dessus. h^ coutumes.de 
Paris et d'Orl^aus ay^nt :f[«t6tlar^ que le rachat de j^ntes 
crfetes par legs sur les liaaisons de Paris et d'Qrl^ns seraient 
rachetables sur le pied du deoier vlngt, ^eoirt.cens^ paieille- 
ment avoir r6gl6 sur ce: pied le3 rentes cr66e9/par te bail.'* , 

So that on the score of sound policy, and fot the geO^ 
improvement of property, so far back .as the middle of the 
sixteenth century it was deemed expedient tq allw pc^prie* 

tors of houses situated in towns and boKOUghs, the &cuUy of 

> ■ . . ' . 

• Traits du Gontrat de Bail d reniii^ chap. 3, art. 2, sec. d. AtMT.^, H^W. 
t Trait6du Ba« a rente. Not. Met 2fti' : . > .': ^ . iu.)n> ■ :.(l '^ 
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repurchasing rents, though originally created as irredeemable, 
on paying up the amount of the capital for which they were 
created ; and at the close of the eighteenth century we find 
the Constituent Assembly, taught by experience how much 
the system of landed tenure in rents had the effect of impeding 
the sales of lands, of diminishing the value of real property 
in general, and of rendering the general law of real property 
obscure and complicated, abolishing the system of irre- 
deemable rents altogether, as well on lands as on houses, 
and none but good effects have resulted from the abolition. 
Yet in the French system of landed tenure, the practice of 
guarantee, with all its complicated ramifications and injustice 
was unknown. What greater reasons can be adduced to 
abrogate a vicious system than these examples of a powerful 
people, upheld by the authority of the most enlightened 
civilians that ever adorned a nation or an age. 

But all that has been said and written on the nature and 
effects of guarantee cannot be better summed up than in the 
words of an eminent writer, whose fame chiefly rests on the 
excellence of the doctrines broached in his works on Judicial 
Procedure, by the aid of which alone the administration of all 
justice can be permanently secured. — In reference to guarantee, 
and the source whence it springs, Professor Carr6 states : 
"On appelle Eviction la privation d'une chose ou d'un droit par 
quelque cause que ce soit, et principalement par autorit6 de 
justice, k la suite d'un procfes. C'est de la victoire en ce genre 
de combat, que le mot Eviction a ktk formfe."* 

" La garantie est la maintenue que doit une personne k une 
autre, en cas de trouble dans le droit qu*eUe a transmis a cette 
derni^re ; c'est aussi Tindemnit^ dont elle est tenue en cas 
d'6viction." 

*^ Qui doit garantie ne doit jamais ^vincer celui dont il est 
garant. Quern de evictione tenet adio^ eumdem agentem 
repellit exceptio,** But this fundamental rule is reversed in 
Guernsey practice, as the purchaser falls a victim to the very 
party who undertakes to secure him in the absolute possession 
and enjoyment of the object sold. 

'^ En tous contrats om^reux translatifs d'un droit," continues 
the same writer, *• celui qui c^de ou transporte la chose en 
doit la garantie, s'il n^y a convention contraire." 

* IniroductUm a VEtud€ du DroU^ chap. 8. 8ec. 8. page 269. No. 14i2. 
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Only allow the principle of redeemable rents to come into 
operation, and restrain the liability of the purchaser or gua- 
rantee within its legitimate limits, and all the complications of 
our system of tenure will vanish. Then, indeed, but not till 
then, will parties be enabled to enjoy perfect security in all 
transactions connected with real property ; then will the 
Registrar feel no hesitation in affixing his signature to the 
veracity of statements respecting the amount of hypotheca- 
tions, or rents due by parties whose pecuniary liabilities may 
form the subject of enquiry, as he personally certifies to the 
veracity of all other equally important extracts from the 
public records. All he will then have to do will be to search 
the registry, which, with such a system, will ever convey a 
plain and faithful statement of the nature and amount of 
every person's liabilities, and to which in that case it would 
be his duty to affix his signature ; no overacts, no latent gua- 
rantees, no untoward purchases, to which either party has 
been a stranger, would then be brought up to render that 
party a victim of transactions, the effects of which at the 
onset he could not foresee, nor ever afterwards by any 
possibility avert But with the present practice of guaratitee 
it would be as unjust to compel the registrar to certify against 
the chances of future expropriation, as it is to suffer the 
existence of such a system to the prejudice of bond fide 
purchasers ; besides, his very signature, which, of all others, 
it should be the object of the legislature to render the faithful 
image of truth, would now, in many instances, only be an 
additional source of error ; such are the ramifications of the 
present system, and the unforeseen liabilities which it entails. 
Notwithstanding daily and incontrovertible proofs of the ruinous 
tendency of guarantee, it is said that it still has its admirers ; 
let not on that account, however, those who really desire to rid 
their country of this scourge allow their efforts to fiag. Some 
of their opponents may take warning from the past, but, 
however great their number, or high their authority, both must 
fail if directed to support a practice, the very name and 
object of which, originally intended as an additional security 
for property, through the most unwarrantable perversion has 
had the effect of undermining the very titles on which real 
property rests. Such, however, is not the only instance. 
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where a good name has in modern times been deemed a 
sufficient cover for the most wretched institutions ; the 
Inquisition was styled holy, — the Reign of Terror: was 
denominated the government of public safety^ — and, much 
on a similar principle, was that prerogative which our ancient 
landholders affixed to their property, and which in time has 
gone io unsettle its very foundations, denominated Guamntee. 

CHAPTER V. 

ON WILLS. 

Preliminary Remarks. 

The power of willing, or the right by which a person is 
allowed by law to dispose of his property, even when by his 
death he has no longer any controul over it, constitutes one of 
the most legitimate and natural rights arising from property. 
Wills, like inheritances, are mere creations of the civil law, 
introduced for the purpose of regulating the transmission of 
property from one person to another, that it should not fall 
into the hands of the first occupier, as it otherwise would by 
the decease of its owner or original possessor. The gratuitous 
ownership of property is determined either by the law or by 
the owner's will. The first are usually called heirs at law ; 
the second legatees, or heirs of the will ; the first are generally 
determined by the degree of affection which it is presumed 
the deceased entertained for particular persons, such as his 
offspring, his parents and relations in the collateral line, 
according to their proximity of relationship, and those as 
presumed heirs are preferred, unless the owner have otherwise 
determined by his selecting or creating one or more of his 
choice ; then it is that the rule dicat testator et erit lex comes 
into operation, that is to say that the heir of the will is 
preferred to all others. 

Intestate inheritances may then be defined those v/here 
the law undertakes to provide an heir according to the 
presumed affections of the deceased. They who have 
broached the idea that individuals after their death having no 
controul over the affsurs of this world, are not competei^t.tQ, 
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make wiHb or select their own heirsi and who on that eccen« 
trie idea would destroy the principle of testamentary bequests, 
do not appear to have bestowed on the sacred rights of pro- 
perty, that consideration the subject deserves, nor to have 
surrounded it with that protection to which it is so emi- 
nently entitled. Is not an owner on his death-bed quite 
«s absolute master of his property as he was at any other 
period of his life! Why should he then be debarred from 
<listributing it among those whom he considers have the 
strongest claim either on his honour, his affections, or his 
j^ard ? Upon what principle debar him from exercising the 
noblest prerogative inherent in his nature, yvhich the laws of 
all civilized society ei^pressly uphold as one of the most stre- 
nuous promoters of industrious habits, as one of the strongest 
inducements to the accumulation of wealth, and a powerful 
means of maintaining the tranquillity and peace of families, 
;as a distributor of rewards and punishments. In fact, the 
institution of wills as a measure of rewards, and that of 
i^presentation as a preventive against the afflicted widow and 
unoffending orphans falling victims to the rigidity of 1^1 
principles, deservedly rank amongst the noblest of civilized 
institutions ; and it has already been seen how the progress of 
civilization may in some measure be traced by the extent to 
which they have been acknowledged at various p^ods in 
^different countries. 

Of the power of willing it has been justly remarked : Nihil 
€St quod magis hominibus debeatuvy quam ut supreme volun* 
ialiSy post quam jam aliud velle non possuni, liber $it siiluf, 
et licit um quod iterum non redit arbitrium ;* no civil right 
is indeed more precious than that of allowing an owner to 
1>equeath his property. Bftt the power of the law oret man^s 
eights in civil society was never perhaps more happily expressed 
than in the following words of one of the first lawyers and 
-professorst of the day : *• Avant que Thomme ne soit con^u 
ia loi s'occupe de lui ;t pendant son enfance et son edoles* 

• L. 1. c. De 88 ecdesi., Lib. I, Tit. 2. 

t Monsieur P. H. M. Lesbaupin, in his course of lectures on the RoMiiti law, 
^**1J!!l*°*'°"'*^***'y discourse on Wills, deUvered in the Unitetiity of Rennes, 

;J This is strictly conformable to the rule laid down in the law; I. Difl. d§ 
^tKtr$ in patmsUmm mittgnih. SksoU Kberomm conun ftf jMiaivbiii 
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cence encore hors d'6tat de veiUer sur lui-m^e, die lui nomme 
des aides ou gardiens pour surveiller sa personne, et pour 
auginenter et am61iorer sa propri£t£ ; arrii^ k F&ge m&r elle ie 
maintientdaQS le libre exercice de ses droits dvils, c'est-i-dire, 
de sa liberty et de sa propri6t6 ; elle veille enc6re h sa sftret^ 
tandis qu'il ne commet aucun acte qui lui fasse for&ire ses 
droits ; et m6me apr^s son existence elle iait respecter sa 
volont^ pourvu qu'il se tienne dans les bomes de son devoir."* 
Such indeed should be the object of the law in all states, and 
in those having any pretensions to the qualification of free, 
the power of willing has been sanctioned as one of the most 
undisputed rights of property ; so much so that the Roman 
legislator considered the power of willing, less as the attribute 
of the civil law, than as the common right of mankind : tesia^ 
menti factio non privati, sed publici juris estf 

The feudal law which, with regard to real property, was till 
lately in so many respects the law of this Island, was very much 
opposed to the principle of wills, and with regard to real pro- 
perty inherited they were absolutely forbidden. This, however, 
was not to be wondered at, under a system by which land- 
owners were treated less as proprietors than as life tenants, 
less as citizens than as the vassals or slaves of some powerful 
lord. Hence the prerogatives of the male over the female 
sex — the treatment of parents as convicts — and the exorbitant 

humanis sunt, curam prsetor habuit, ita etiam eos qui nondum nati sunt, propter 
spem nascQudi non neglezit. Nam et hac parte edicti eos tuitus est dum Ten-* 
trem mittit in possessionem. The law 7 of the Dig. d€ ttaiu hominum is to 
the same efiect^Qui in utero est, perinde ac si in rebus humanis esset, Custo- 
ditnr, quoties de eommodit iptius partus queeritur. 

* This is fully confirihed by the following definition given of a will by fte 
Roman law — De to quod quispott mortem iuam fieri loelit. L. 1. Dig. qui 
ieHamtntum facere pouunt. And again— ^Pa^cr/amf'ZfOf uti legattit iupU' 
lectiHA pecunia v« suh iia jus uio ; dicat testator et erit lex. So then, the^ 
fiither of a family, as well as any other individual, who left no descent, could 
dispose of his property by his will, which, when regularly drawn up and clearly 
ezprened, was as binding as any law. 

MoNTB8«uiBu, in the preface to his spirit of laws, has said ** qu*il n*appar- 
tient de proposer des cbangemens qu*A ceux qui sont asses heureusement n6s 
pour p^nitrer d*un coup de gi6nie tonte.la constitution d^un 6tat.'* How then 
must they be bom who can thus, as this successor of Lanjuioais, not only 
penetrate to the uttermost recejsses of the science, but explain its ramifications 
and animadvert upon its beariogs in a manner to place the whole within the 
reach of the humblest capacity, and with such exquisite skill that thty tntT 
literally be said to personify the law. 

t !".<• ff* V^i testamcnta faeert poMint. 
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bsarpations in the shape of fedemption-^permits or congfes 
to sell — confiscations of property — right of wreck— and the 
like established in those days, the vestiges of which, in many 
respects, still remain; to wit, the Baronial Courts, where 
persons are obliged to assist once, in three years, on pain of 
forfeiting one year's value of their estate, for the mere purpose 
of certifying their presence, ridiculously termed doing homage, 
which a man of sense would spurn to receive, and which, 
from being attended with no earthly benefit to any person, 
should be abolished as a nuisance, tending to make persons 
lose many a precious hour which would be so much more 
advantageously employed in agriculture and other honourable 
pursuits. As to the pecuniary advantages still enjoyed by 
lords of manors, these should not be abolished without a 
suitable indemnity, but it is surely high time that the remnants 
of personal servitude^ the badges of the servi glebae of the 
middle ages should disappear. 

How was it possible for the law to allow a person to dispose, 
freely of his property at a time when he was not in fact 
master of his own actions % How tolerate wills of any kind in 
presence of the axiom, nulle terre sans seigneur, which 
rendered every landowner the mere life tenant of his lord. In 
fact the system of wills seems to have been proscribed by all 
the Northern nations where the feudal system had taken 
deepest root, and in modern as in ancient times, seems to 
have gradually advanced with the progress of civilization.* 

It has been often asked whether wills, as inheritances, were 
absolutely natural rights, or mere creations of the law. The 
chancellor D*Aguessaut finding wills established throughout 
the greatest number of nations, considered the institution as 
derived from the law of nations, but regulated by the positive 
laws of each in particular.} Both might, however, be said to 

* They who desire to convince themselves of this may recur to Blackitone, 
trho refers to the introduction of wills amons^ nations of the remotest antiquity, 
and more modern times. Book 2. Chap. S3. Nos. 1^1. and 19. Domat, in hig 
introductory chapter on wills, and Basnaob on the custom on Normandy, vol. 2. 
J}es Tesiameng, art. 412, p. 181. 

f This eminent lawyer made an ordinance on this subject which ranks 
amongst the most famous of the reign of Louis the XVth. 

J Upon this question see Mr. TouUier, in his introduction 09 wills. Vol. 5, 
chap. 5. p. 352, wherein he states it to be derived from the dvH law, Burla- 
maqui considers wills, or the power of dispodiogrof ooe'a property After deitl^<>^ 
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be derived from the law of nature, it being natural to man 
that these institutions should be regulated according to his 
affections and his commands, ^At the same time they may be 
said to be derived from the positive laws of each state, as in 
all they can only be made in complying with forms more or 
less numerous or intricate. But perhaps the clearest idea that 
can be given of these subjects, as well as the cause of various 
nations having so differently regulated them by modifying the 
rights of ownership, may be had from the following passage 
taken from the works of the late Dean of the University of 
Rennes, Mr G. L. G. Carr6 : " La propri^tfe," says he, "est la 
base fondamentale et Tun des plus puissans mobiles de la soci^t^ 
civile. L'homme ne s'attachera k sa propriety, il ne s'appliquera 
& Tamfeliorer, a I'fetendre, qu'autant qu'il aura raisonnablement 
la liberty de la transmettre suivant Tordre de ses affections. 
Cette hbert^, pourvu nfeanmoins qu'elle n'aille pas jusqu'^ la 
licence, est en effet le plus noble aiguillon de Tindustrie, la 
plus douce recompense du travail, d'oCl depend la prospferitfe 
publique et particuli^re. 

" De Ih deux consequences : 

" La premiere, c'est de laisser agir la volontfe de Vhomme, 
et de n'y mettre d'autre obstacle que celui qui aurait pour 
objet de ramener un p^re de famille fegarfe k Tobservation des 
devoirs sacr^s de la nature, et de remp^cher, en modferant 
I'exercise rigoureux de son droit de proprifet6, d'etre le des- 
tructeur d*une famille dont le droit naturel et le droit civil I'ont 
etabli le protecteur et le conservateur. 

'* une suite naturelle du droit de propri^t^ et de Tordre de la socugt6 ;'* he also 
states that most nations have regarded the power of willing as a natural right 
by which mankind were more or less indemnified for the necessity to which all 
are subject in leaving their. property behind them— ''^La pluspart des nations ont 
regarde la faculte de tester comme un droit naturel, par lequel on se dedomma- 
geait en.quelque sorte de la n6ces8it6 oA Voti est d^abandonner ses biens par la 
mort.**^See Burlamaqui, Element du droit natii^rel, chap. 9. sec 8. Dm 
Tesiamens, page 457. D*Aguessaa considers wills—*'' une invention dii droit 
des gena autoris^ par le <]roit civil/* Tome 3. page 386. Heinecius, pn the 
other hand, considers the power of man over his property limited to that of dis- 
posing of it during life. De jure futiurali. Lib. 1. sec. 287 et Seq,,,, From 
these opinions of the most eminent writers on natural and civil law, it follows 
that wills may be said to be derived from the law of nations, as they are found 
tolerated among all who have most eminently respected the rights of property ; 
and from the civil law, as most have prescribed certain forms conformable to 
which they must be made to be available, and which to be really beneficial 
diould have for their sole ob|e^ to enable the testator folly anid clearly to make 
known bi0:i?isli«8..., ^ ,i .. . 
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'^ Ainsi le I^iskteur doit iionner k cfaacun la faculty de 
disposer de ses bi^is, m^nie pour le tans oil il ne sera plus, 
et de \k la succession iesfamentaire. 

'^ La seconde consequence est qu*^ d^faut d'expression 
Yalable de la Tolont6 du d^funt, le l^slateur ne doit intervenir 
pour r^gler I'ordre des successions qu'en suivant la probability 
des dispositions que le difunt lui-m^me aurait faite, s'il s*6tait 
occupy de la transmission de ses biens. De la la succession 
Ugitime, que les jurisconsultes appellent aussi succession par 
iniesiat ; parce que c'est celle de Tindividu d^c^d^ sans avoir 
fait de testament^ comme si Ton disait qutB ah iniestato 
deferiur:'* 

From these remarks it may easily be conceived how the 
important right of willing has been diiferently exercised through* 
out all nations, some putting limitations as to certain kinds 
of property ; others modifying it as the testator leaves either 
parents or children behind him ; whilst others, as in England, 
have left the owner absolute disposer of his property, as well 
after death as during his life, without any regard as to the 
nature or number of his heirs, whether children, parents, or 
more distant relatives* _ 

Having thus far alluded to the right and power of an indi- 
vidual disposing of his property after his death, we shall see 
how far these are affected by the modem law, as sanctioned 
by Her Majesty's order in Council of the 3rd of August, 1840. 

By the ancient law of Guernsey a person leaving neither 
wife nor descent could dispose of all his personal property by 
will, but he could never give more than one-third of his real 
property, by deed of gift or inter vivos, whether he had inherit- 
ed or purchased it ; under no circumstances could he by testa* 
mentary bequ^t give any portion of his real property, however 
distant his relatives. At present a person leaving neither wife 
nor descent is allowed hot only to dispose of all his personal 
property by will, but he may do the same with bis real property 
purchased, and even with his real property inherited, provided 
be leaves no relations within the second degree in a odlateral 
line. Such is the text of the fourteenth article, '* Timte personne 
fmi ne laissera pas dt descendans pourra disposer par testa* 
mem -desespropresdansUcasseuIemenio&iin*aur0 

* Carr6.— lotroductioD k Tfitude du Droit, pp, 197 ct ID^'-No. flT. 



ON ?iriLI.S. 143 

point de paren$ dam le second degri, inclusivemeni, de la 
ligne doni ces propres sont provenus.'^ That is to say, that 
any person leaving relatives further removed than a cousin 
germain, who is in the second degree according to the eccle- 
siastical mode of computation, may dispose of his real property 
inherited as of his real property purchased. By the present 
law a married naan without descent may will one half of his 
personal property, the remainder belongs to his wife ; if there 
are any children he can only dispose of one third, for of the 
two remaining thirds one goes to the wife and the other to 
the children, between whom it is divided, without distinction 
of sex.* So then an owner of real property who has no 
descendants may, by his will, now dispose of his real property 
purchased, as he can of his personal property, but he cannot 
do the same with his real property inherited, if he leaves 
a relative in the line whence the property descends within the 
second degree. The respective rights of husband and wife to 
the consort's real and personal property shall be examined under 
the twenty-eighth article, which refers to the wife's dower. 
From these remarks it will be seen that a distinction still 
exists between the right of an owner of real property, who leaves 
no descent, to dispose of his real property as it is either pur- 
chased or inherited, which it was long contended should not 
be the case. The Committee of the Petitioners very much 
desired that the law should be uniform with regard to the 
willing of both these kinds of property. They represented 
that, according to the present system, pherited property might 
still go to a distant relative and not to the nearest of the blood, 

* Ta this respect our law verj much resembles the old common law of England 
according to which Blackstone, quoting Bracton and Fleta, states ** that GlanWl 
will inform us that as it stood in the reign of Henry the II., a man's goods 
were to be divided into three equal parts ; of which one went to his heirs, or 
lineal descendants, another to his wife, and the third was at his own disposal : 
or, if be died without a wife, be might then dispose of one moiety, and the other 
went to his children ; and so « converse, if he had no children, the wife was 
' entitled to.tme moiety, and he might bequeath the other ; but, if he died without 
either wife or issue, tbe wbola was at his own disposal. The shares of the wife 
and children were called their reasonabU parts ; and the writ de rationabiU 
pnrte ftotiomm was given to recover them.'* Vol. 2. book 9, chap. 92. p. 409. 

In the Freoofa law the beiis who are entitled to these rem t om a bh portions ar^ 
called hiriUets d rieerve. 

The law of England, in reference to the power of wiHing, has, however, Vmg 
since been changed ; a person being now absolute master of bis proper^ msy 
bequeath the whole ; nor do his wife or children form any obstacle to this power 
of abiol«ted|i|pet^ 
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as was the case with real property purchased and personal pro- 
perty of every other description — that those scandalous law- 
suits, which formerly so often took place to defeat the impoUtic 
restrictions against the billing of real property, would only 
be checked and not eradicated, — and on these grounds 
they contended that the legislature should altogether abolish 
the distinction recommended by the Court's committee. 
The Petitioners in fact rested their arguments, for the purpose 
of removing the Committee's distinction, on the number of 
abuses which followed those disgraceful suits which came 
before the Court in consequence of the inability to which the 
owners of real property were reduced from making testamen<- 
tary bequests — ^from the expence to which they were subjected 
in having recourse to fictitious sales to dispose of it according to 
their desire — and from the hardship to which every owner was 
exposed in being compelled, during life, to divest himself en- 
tirely of his property, and forego every personal comfort, on pain 
of seeing it revert to perhaps a distant relative, whose only 
claim to it was the inability of its owner to bestow it upon 
persons whom he considered to be either more deserving or 
better entitled to it 

Besides these undeniable facts which plead so powerfully 
for the removal of the restrictions which still fetter the disposal 
of real property inherited, there is the authority of the most 
eminent civilians of modem times, which bears so directly upon 
this matter, that one had almost supposed that they had before 
their eyes the evils springing out of the injudicious system 
actually in force in Guernsey. One of them, Mons. Jaubert, as 
commissioner appointed )9y Napoleon's government to draw 
up the laws which now govern France respecting gifts and 
bequests, expresses himself in a manner which, it is submitted, 
absolutely overthrows the arguments adduced by the Court's 
committee for introducing the restrictions which still continue 
to clog the disposal of real property. — " The legislator who 
knows the human heart," observes Mons. Jaubert, " desires 
that respect, affection, and kindness from the presumptive 
heir should cause his relative who possesses property to forget 
that he has the power of willing it Even they who are. of 
opinion that a person has no right to bequeath property after 
his death, have never contended that he had not a right at 
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least to give away during life even the property he may have 
inheriud. Neither could they deny that a collateral relative 
had: no power to annul any deed of sale which might have 
been made subject to the life enjoyment of the proprietor, or 
to his receiving a life rent They only pretended that an 
owner of real property should not bequeath such property. 
But>what Would follow ? Why you would constantly thwart 
a person's desires ; he would always wish to dispose of his 
property, and you would compel him to have recourse to 
illegal transactions* You would oblige him to enter into con* 
tracts by which he would dispose of his property to another, 
reserving to?himself a mere life enjoyment, or to make abso- 
lute gifts inter vivos, of which he might repent. In fact, law- 
suits .would occur in every succession. Allow then absolute 
liberty to every one : let him who labours know that he will 
always be allowed to dispose of his fortune ; let him know 
that he who has the means will be assured of finding consola- 
tion ; let him who wishes to acquire a succession know how 
to deserve it,— allow a free course to main's affections. Let 
every person be allowed during life to make what arrange- 
ments he pleases ; let him not have constantly before his eyes 
an heir who will reproach him with his long life* Let him not 
in his lifetime be exposed to have recourse to acts which the 
law forbids; nor after his death, let there be any grounds for 
a scandalous lawsuit between the heir at law, and the heir of 
the mil, — in one word, let every man by his will regulate all 
his transactions, and let the principle dicat testator et erit lex, 
borrowed from the greatest of nations, be our law."* 

In fact, wherever unjustifiable restrictions are placed on 
man's liberty or property, he will find the means of evading 
them— and as the humanity, of jurymen sets at defiance the 
cruel punishments of the criminal law — the adventurous daring 
of the smuggler the extravagant impositions of revenue laws — 
so do the owners of real property, by converting their estates 
into personal V property, find the means of setting at defiance 

♦ Jaubert was an eminent professor of law at the University of Bbrdeaux, 
his native town, before the revolution, and afterwards became a judge of the 
Supreme Court of Judicature "in FrSnce. The French Codes may be said to 
tiave been drawn up by Commissioners, taken generally from s^ll the Courts of 
Jadidature in the Kingdom, most of whom distinguished themselves ai membcra 
of Ihe aacifiot Parl^nuMig. 
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the unjustifiabte restrictions imposed by the modem feudal 
law. Thus it is that, in restrictive legislation, iohe e^il, draws 
another in its train, until their multiplication works the remedy 
by forcibly awakening the attention of the legislature to the 
necessity of their abrogation. Whilst the restrictions continue 
all parties are losiers* for the disposed of an estate caiinot ev«n 
commence operations without |Miying for t cong^j or licence fo 
purchase, of tWo per icent on the purchase money, nctf*. can the 
heir at law, or the legatee, take poss€issionx)f the eflect3 without 
a lawsuit which exposes the judge to annul wills, to the pre^ 
Judice of those whom the testator had selected as bis hfeinsjor 
to maintain them and thus violate his -duly by attemptiug to 
T<epress the effects of uiyust laws- 
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SECTION 1. ' 

^0/ the right of toilling accordmg to the Order in Council of 
the thirteenth of July^ 1840, registered here on the third 
of August folhwing. 

In the foregoing section the right and policy of making 
wills having been considered ;~in the present shall be seen how 
far this right with regard to real property may be affected by 
the modern law, which has introduced no other change with 
regard to personal property except where a married daughter's 
property may be put in trust during her husband's lifetime ; 
subject, however, to her recovering the absolute eiyoyment, 
as her other brothers and sisters, in/:ase of her surviving him. 
• The power of willing real property, and the forms prescribed 
on such occasions, are comprised withih the fourteenth and 
twenty- sixth articles of the modern law, and shall now be 
examined. 

The first of these, which refeil's to the power 

of willing, is thus expressed : — 

t. 
Article XIV. 

Every person leaving no descendants shall be at liberty to dispose by 
will, or by gift to take effect at his death, of the whole « his purchtoed 
real property ; and also in the same manner of his iofhcHttftd Mial'^HS' 
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perty« provided fa« have iio relatives in the second degree, inclusively^ 
belonging to the line whence that inherited real property has been^ 
derived.* 

The first and indispensable condition attached to the power 
of willing any real property whatever under the modern law, 
is, that the testator leave no issue, tte^t is, neither childrea nor 
descendants of children, which is clearly expressed in the 
original fey the terms that, " Touie personne qui ne laissera 
fHAs de descendant pourra disposer par testament," Thus, a 
|^ts<3^^ ^without issue, whether married or not, may bequeath 
the whole of his real property purchased, or acquired 
by will or deed of gift, provided the gift proceed not from a 
person whose immediate heir he was at the time the gift was 
a^epted, ot if- a legacy at the time of the testator's decease ;, 
for irt these cases property so given or bequeathed would io 
law bi6 deemed inherited property, and in consequence subject 
to certain restrictions which no longer exist with regard to real 
property purchased. 

A married person dying without issue can only bequeath one 
half of his piersonal property, the other belongs to his widow, . 
who, in the absence of a marriage contract, will also enjoy one 
third of the whole of his real property as her dower. A 
married person leaving issue can only dispose of one third of 
his personal property, the remainder is divided in equal pro- 
portions between his children, after the widow has first taken 
her third. A parent cannot, however, bequeath a greater 
portion to one child than to another, however great or urgent 
may be the wants of such child ; the Petitioners prayed the 
States to modify this part of the law, but their request was 
not acceded to ; no sound reason can however be adduced ta 
prevent a parent's disposing of a certain portion of his pro- 
perty in favour of any of his children, it being morally impossible 

* La disposition par dernitre volonli d'immeuble acquis et eonquis est 

admise quand le testaleur ne laisse point de descendans ; ii en 

est autrement relativement aux pbopbss si le iestateur 

laisse des parens eollateraux au second degri. 

Article H.— Toute perspnne qui ne laissera pas de descendaos pourra disposer 
par testament, ou donation k cause de mort, de rentier de ses acquets et eon- 
qn^ts ; et pourra aussi disposer de la mfime mani^re de ses propres, dans le etMr 
seuleroent oH il n^aura point de parens dans le second degr^, iacluMvemtnir ^ 
la ligne dont ces propres sont provenus. 
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thdt some should not have been more advantageously treated 
than others during their youth or manhood, and it would be 
right that a parent should be empov^ered to bequeath, as he 
pleased, a certain portion ainong them, siay one third. The 
reason alledged against the exercise of this legitimate preroga- 
tive, is, that a parent might abuse it, might favour the least 
deserving child j but is this probable ? and is it because a 
right may in certain instances be turned to a bad purp(>se 
that a parent should be for ever debarred from exercising one 
of the most sacred of bis prerogatives, and the safest means 
of regulating the affairs of his family ? They who would 
refuse this power to a parent, alledge that it would have a ten^ 
dency to create family disturbances by exposing him to the 
captious entreaties of his children, as if this tendency is^not 
more than counterbalanced by the present state of things, by 
which he becomes responsible to them for the smallest 
trifles, and unable to procure the slightest degree of benefit 
for the needy without others in better circumstances calling 
him at once to an account for his actions. After all, which of 
the evils of either system is most to be deplored ; that which 
would give a parent the power of recompensing virtue and 
reproving vice, of which he might indeed abuser or that which 
creates a number of petty tyrants in a family, who force their 
will upon him whom it is their duty to obey, but whose pre- 
cept's they disregard from -his inability to enforce them, by the 
sole means which would check the very existence of those 
avaricious propensities, which the law having long fostered and 
rendered too common, the parental authority has become 
impotent to restrain ? Thus it is that the law engenders those 
very evils, the consequences of which are afterwards assigned 
as, reasons against its abrogation ; — it in fact fosters the very 
curses its partizans afterwards attempt to vindicate on 
the ground that one attempt to remove them, would be 
attended by the outbreak of still more disgraceful passions ! 
And this is the reformed legislation of the nineteenth century, 
which, to have been really deserving of the name, should have 
placed at the parent's absolute disposal one third of his 
property that he might bequeath it among his children, as he 
has the power of doing among strangers. 
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By the second clause of the fourteenth article certain res- 
trictions are imposed upon the right of willing inherited real 
property which do not exist for bequests of real property 
purchased, or of personal property, it being stated that any 
person shall be at hberiy to dispose cf the former when he 
leaves no relatives within the second degree inclusively in 
the line whence such property proceeds. 

The first question which naturally arises, is, what constitutes 
the second degree inclusively ; or, what are the relatives 
within this degree ? It may be safely answered that uncles, 
aunts, nephews, nieces and first cousins, are the relations within 
the second degree ; therefore a proprietor may dispose of his real 
property inherited when he leaves only more distant relatives 
than these, who, according to the canonical mode of compu- 
tation, each generation forming one degree, are within the 
second degree lof relationship ; bnAbera being in the first and 
their children or nephews being in the second degree from 
their father*s brother; ' 

By the civil, where one of the parties must raise himstelf until 
he finds a comriiont ancestor, anddescend until both meet, the 
nephew wilt be foui^din the third d^ree, as the brother is in 
the second degree of relationship : hence has arisen. the axiom 
that in the collateral line, there is rto first .degree..: A person 
who possesses .'Uih^rited . property, and leaves more distant 
relatived than cousins germain in the line whence the property 
descendsi and who^ accoi^ding to the canonical mode of 
computation are in the second degree, may will it, by virtue of 
the ezptess declaration icontained in the second clause of the 
fourteenth article ; and. were the civil instead of the canonical 
mode of computations adopted here, as in so many other 
places, a person 'ifaving an lincle might make a will according 
to the above clause^ but according to the canonical rule with 
the fourteenth articlevexistihg'as it does, a person cannot .dis« 
pose of his real property inherited when he leaves any near^ 
relative than a second cousin, tjiat is to say, he will only be 
debarred from exercising the right of willing such property 
by a brother, a nephew, an uncle, a first cousin, and relatives 
within the same degree, who all exclude second cousins. 

So then it may be said that there are two modes of reckon- 
ing the d^eea of reli^tibnsbip, the Civil or Roman, and the 
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Canonical ; by the former, the degree pf relationship is reckqiied 
hy computing the. number of generations tbei-^ is fronai the 
person seeking his relationship to tb^conamon ancestor, and 
then descending fforti hip) to the person sought after. i'i\u9 
tsbumis gernmiti are hi the fourth degree of relationship, one 
of them being two degtee&.removed fVoni the grandf^th^r^rthe 
common ancestor, in one line, as the other is in the same 
proportion in the other line. Thus 

' Primus 

• I ...» : . , . 

James Richard 

. Bojiert ' John' 



•I ..• • 

• V f . 
,• ' » I I 



1 l.S 



t ■ I 






Paul josepb 

Primus is equally distHnitfirdm.RcdDiett sind J$>h)A> who; being 
two-degireei>removed:-frbm theirgrandfether, the. mtfi^ oC tJiesc 
degrees makes four as between them. Qn.tJii^ sjEi^e principle 
Bichaht' the uocie, is: three liegreesj-enaoved frcwa his. nephew 
Rbbert, and( trwo: frdmoh»:bteth^ir Jame»» wbi^H^ho^l^ 'that 
acc6rdiilg'to'tllis;:mQd»*oft conaputatidni ^beife-iCW be no first 
dei^riee of relationships in the collateraiiUner cf-.L : . 
i:-Ttii^is by far ih^irioet simple. and judifliouft i^odeof com^ 
ptitatfon, the* degree ofiall parties being regularly. reclji^QPjed.. 
' The same sim|dicity does dot exisfe inrth^isanQrticfti DiQde 
of computation, where the peckoaing ^;:tdway» ffjopij the 
common ancestor downward; anddn whatetvend^feeth^ii^o 
persons, or the most remoteiafitfaraLjif.tbey-ife nolr»j|i|>arity 
of degree, is distant fiiom theicammGb.ancaatQii^tbat is the 
degree in which they are relatiei, pleach x»th«Rf Thus James 
and his brother Richacd^'m{thbabo(Te«xam]ilQA.aje related in 
the first degree, for tern, the fetliec toj^each of them is only 
counted 4>ne'; and Robert and -j0htt> the cousins germain, are 
i» the second degree. So; also^ are in the second degree of 
^ationship, James and hiis; nephew. John^ and Richard and 
his nephew Robert,-^fGw these nephews are eachof them two 
degrees removed from She 'Common ance^or, and therefore, 
according to this mode of computation, two degrees removed 
from their uncles. So, icithe same manner, Paul and Joseph, 
whilst related to each \tt the third.di^ree, of tinfe of second 
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cotisins, are each of thetn related, also in the third degree 
Joseph to his cousin Reibert and also fto his great-uncle James^ 
-rr^ftd Paul to his -cousin John and al^ to his' great-uncle 
Richard, — ufK>» the -principle that the degree iti which th0 
mbst^ifetant of two persons is frorii the common ancestor, that 
fe 43be'd^ree in which they are related to each other,-r- 
which shows that the cananical mode of computation is both 
anomalous and absurd,. — for a second i cousin, accox^lihg- to 
this mode, is as nearly related as a great+iihtele.^ r < 

AgaiH', Robefty who is two degrees reftnoved frotn John, 
his cousin germain, according to the above mode of com- 
putation^, is also the same number of degrees removcid 
from Richard, his imcle. Yet it is certain that Richard the 
uncle is nearer to hini.tban John the cousin, and here it is 
that we find the inexact and irregular computation oftjie 
canonical system, whereby the degrees are reckoned from one 
instead of both parties, in which case when they are at 
unequal distances from the common ancestor, the degree of 
the most distant is alone computed 5 thus, Robert being two 
degrees from Primus, and Richard but one, it is said that 
Robert is two degrees di^ant .from Richard, though the same 
is said of his son John, who is evidently more distantly related, 
and who as such would be excluded ft-om his cousin Robert's 
succession of personal property, as well as real property 
acquired, hati he left any uncles. Thus not only must the 
distance of the parties from the common ancestor, but their 
comparative degree, be always borne in mind according to the 
canonical mode of computation, as the following text wiU 
show : — in lined collaterali imequQ^li^ quoto gradu persona 
REMOTiOR disiat a communi ^iipite^ eodem grtidu distant 
inter se. 

In ^ueinsey the canotMcal rule obtains, though it would 
appear that in point of feet it is neither followed in England 
nor in modem France, that is to say, sinc^ the commencement 
of the sixt^nth century ; and it will be found that according 
to the above example the civil and not the cationical rule 
obtains, from the ckcumstance that though it be said that 
Richard and John are two degreies removed from Robert, yet 
it is evident that Richard the uncle, is nearer than John the 
cousin, who would be mduded Iqr anxinck to any cousifii's 
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saccession, at least for; cej'tain kinds of property, wher^n 
collateral successions representation does not extend beyond 
the second degree. As a proof of this assertion the following 
note from Mr. Christian's learned remarks on Blackstone's 
Commentary, may be quoted to show that in r^lify: the 
CIVIL and not the canonical mode of computing d^ees 
obtains in England. 

*' The difference of the computation by the civil and canon 
laws," says Mr. Christian, ^* miay be expressed shortly tiius : 
the civilians take the sum of the degrees in both lines to. the 
common ancestor ; the canonists take only the number of 
degrees in the longest line. Hence when the canon law pro- 
hibits all marriages between persons related to each other 
within the seventh degree, this would restrain all marriages 
within the fourteenth d^ree of the civil law. In the 1 vol. 
p. 435. § 2. it is observed that all marriages are prohibited 
between persons who are related to each other within the 
third degree, according to the computation of the civil law. 
This affords a solution to the vulgar paradox, the first cousins 
may marry and second cousins cannot. For first cousins and 
all cousins may marry by the civil law ;* and neither first nor 
second cousins can marry by the canon law.f But all the 
prohibitions of the canon law might have been dispensed with. 
It is said that the canon law computation has been adopted 
by the law of England ; yet I do not know a single instance 
in which we have occasion to refer to it. But the civil law 
computation is of great importance in ascertaining who are 
entitled to the administration, and to the distributive shares, 
of intestate personal property.''^ 

In France, since the revolution, the civil mode of computa- 
tion is alone followed, and that it was so in point of fact jn 
France since the sixteenth century, may be seen from th^ fol- 
lowing quotation from the EncyclopSdie moderne, which, in 
the main, reproduces the opinions of Pothier on this subject. 

After stating that there are two modes of reckoning the 
d^rees of relationship, the civil and canonical ; that the civil 

* For first cousins are in the fourth degree by the civil law. 

t Because second cousins are only the third by the' canon law. 

X Blackstone's Commentaries. Book 2. chap. 14. p. 90t. In a note in refe« 
rence to tfae mode of computing tht de^nrect from tablts of cvmuii^aiiuty. 
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mode obtains on the subject of inheritance, and the canonical 
on that of marriages ; the Editors of that work observe the 
technical distinction that.exists, when the relatives sought 
after are in unequal degrees ; and thus refer to the distinction 
existing between these modes : 

" Pour compter les degrfes en collateral suivant le droit 
canon, il y a deux regies a observer. 

" L'une est que quand ceux dont on cherche le degr6 de 
parent^, sont 6galement feloign^s de la souche commune, on 
compte autant de degr6s de distance entr'eux transversale- 
ment, qu'il y en a de chacun d*eux a la souche commune. 

" L'autre r^gle est que quand les coUat^raux dont il s'agit, 
ne sont pas igalement iloignfes de la souche commune, on 
compte les degrfes de celui qui en est le plus 61oign6 ; ainsi 
Toncle et le neveu sont parens entre eux au second degr6» 
parce que le neveu est 61oignfe de deux, degrfes de son aieul, 
p^re de I'oncle, et ainsi des autres coIlat6raux. 

** Quand on veut mieux, designer la position de ces collat6p 
raux, on explique Tinfegalite de degrfe qui est entre eux, en.' 
disant, par exemple, que I'oncle et le i^eveu sont parens du 
premier au second degr6, c'esfc-a-dire, qqeToncle est distant 
d'un degr6 de la souche commune, et le n^veu de deux degrfes, 
ce qui fait toujours deux degrfe de distauce entre eux."* 

Having thus seen when certain properties may be disposed 
of by will, and the difference there is between the willing of 
real property purchased and real property inherited, it may be 
proper to examine what persons may make wills and donations, 
before we arrive at the peculiar foirms' according to which 
wills of real property should be made. 

Xhe first and indispensable: condition to make a will is that 
the testator be capax mentis. If he be insane, or ijicapajcited 
through a seven years' banishment, for any .crime in conse- 
quence of which he have lost all cohtroul over his property, 
he cannot make a will. But if he be deprived of the admi- 
nistration of his property by having a guardian placed over 
him in consequence of his being in an habitual state of 
intoxication, or from having contracted a habit of foolishly 
expending his resources on trifles which yield no adequate 

* See'fa|^40. On ihe mode of computing degrees, 

w 
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rfeturn, in one w6rd, oti account of his prodigality, the will 
he makes will be vialid, the guardian being appointed for the 
purpose of securing him against want, to which both intoxica- 
tion and prodigality have^ tendency to reduce him, riot for 
that of depriving him of any civil right Which he cad only 
forfeit through the commission of a crime^ or lose through fiis 
intellect becoming so weak or diefanged as to render him unfit 
to select the heir of his choice^ In fact thie guardian is 
aippointed to protect bis person and to secure bis property on 
hie own account, and not for the account of his heirs. The 
difference there is betwieen thjB state of habitual imbecility or 
madness and that of intoxication nafturally requires that a 
dtiTerence shotitd be made in the d^ree of incapacity as the 
party may be addicted to either ; in the two former instances 
he is deprived by law not only of the whole administration of 
his property, biirt of his liberty also When he so far forgets 
himself as to become ; dsngerdas to others or to himself ; 
whereas, in the secdndy as he is only deprived of the adn^inis- 
tfdtioTi of his t>roperty^ to be subjected to. scich salutary 
HestraintB i^ will pretent its being lavishtf squandered, 
any further restricti^tis wo»ld be j astly deemed unwarrantable 
infringements of the n^ost ^CPeA rights of liberty aDd piroperty, 
against which the judicial power is more particukiriy bound 
to secure those who seek its interference. The line cannot 
be better drawn between the degrees of incapacity to which 
the insane, the f^rodigal and weakniinded are subjected, 
thin by pointing out the difference of authority exercised by 
the curaiHtr intrusted with the care of the former^ and the 
oanBeiljUdieiairei or professional character, appointed to assist 
the latter, to prevent their being duped by designing charac- 
ters^ ever ready to impote on too confident and iinthea)mi]g 
individuals, 

A person aged twenty may then make a valid will, though 
he be under guardianship at the time, provided the guardian 
hftve beeri &p|K)inted merely for the purpose of securing his 
property ; but if be have been appointed on account of the 
Weakness of intellect of the testator, and rather with a view of 
ptxjtecting hii person than his property, then the will he 
afterwards msikes will be void4 Had it been made befote 
the appointment of the gy&rdian^ that ia^ nt a perwA ^Whjen 
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the law presumes that the testator was capa^x mentis, it is 
incumbent on them who deny the validity of the will to prove 
the testator's incapacity at the time it was made, and if its 
contents are reasonable, and particularly if written by the 
testator himself, the state of incapacity will be with diflBculty 
presumed ; if, on the other hand, the clauses of the will are 
irregular and incoherent, and not such in fact as might be 
expected from a person in the testator's station in life and 
education, in the ordinary enjoyment of his mental faculties, 
his incapacity will be easily presumed, and it is for them who 
argue in favour of the validity of the will to show that the 
testator was really capax tmeniis at the period of its confec- 
tion.* Hence it is incumbent on a Court of justice to weigh 
well the reasons adduced by the parties requiring the appoint- 
ment of a guardian before they grant the demand, and above 
all to consider maturely the nature and degree of the restric- 
tions under which they are about to place a human being, 
whose future destinies may be so seriously affected by the step 
they are about to take ; for instance, it would not be just to 
sanction a prodigal's being put under guardianship on the 
ground of weakness of intellect, unless his weakness had 
become permanent ; the incapacity resulting from such a 
cause affecting him to a much greater extent than if the 
guardian were appointed on the score of mere prodigality, 
which does not entail the forfeiture of any civil or political 
rights, and among them that of making a will. Though a 
prodigal may bequeath his property he cannot give it inter 
vivos, there being, with, regard to his fortune, the same reason 
to prevent an excess of liberality as an excess of expenditure. 
In fact the appointment of a guardian to a person who has 

• Tq ppt this dtstiDoUon in its clearest light it may be well to quote the s^nti* 
inents of the great Chanceller D^Aguessau, than whom a more eminent 
authoxity never existed on all ;;qb;je.cts connected with wills, donations, and 
others affecting man's civil ppndition in society, in reference to the rights 
derived from births, marriages, and deaths, and whose works upon these 8ul:uects 
have ;nimQrtalized his name^ — In reference to the question, on whom it is 
incumbent to prove the validity or invalidity of a will made by a testator pTe« 
vious to the appointment of a guardiap, he sets forth the following distinction-^ 
" Ou le testament contient.de^dispositions sages et judicieuses, et alors c^est ^ 
oeux qui I'attaquent ^ proqver que le testateur 6tait en d^mence lorsqu'il a fait 
cette dMHposition ; ou, au contraire, le teistament per.lui^mdme fait n^ttre des 
soup^pns de faiblessc et d'egaremient d'^sprit, et pn ce cas c'est i TheiiMer 
institu^ Qu au 16gataire ^ soutenir son titre par la prcuvc dc la sagessc du t^sta- 
teur.*'— Tome 8, pp. 367 et 868 do ses ceuvres. . . 
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attained his majority, when made for the purpose of securing 
his property against wild, thoughtless, or extravagant expen- 
diture, takes place with a view rather of benefitting the 
unhappy individual than his heirs ; when guardians are placed 
over furious and bewildered persons, it is as much the protec- 
tion of society as their own benefit that is the object of 
such appointment* 

It was proposed by the eighth article of the Petition that 
persons under guardianship should not be allowed to bequeath 
their real property, a proposition which was very properly 
dissented from by the Court's Committee, and allowed to 
drop as incompatible with the principle which obtains with 
regard to personal property, and which does not prohibit a 
party from making bequests when the civil restraints to which 
he has been justly subjected, merely proceeds from some 
temporary incapacity, either to administer to his fortune or 
controul his actions. 

SECTION 2. 

OJ the forms to be observed according to the modern law in 

drawing up wills of real property. 

One third of the whole number of articles contained in the 
modern law of wills and inheritances is devoted to prescribe 
the forms in which wills of real property must be drawn up, 
and those to be observed by legatees before any advantage 
can accrue from the acts whence their rights are derived. 
These forms, with the exception of that which rules that the 
will must be duly registered at the grefle, or public record 
office, before it can be put into execution, originated vdth the 

♦ Upon the circumspection which should be observed by Judges empowered 
Jo appoint guardians over those who may require them, Mr. Toullier has the 
following remarks :—«' L'interdiction ne doit 6tre provoqu^e qu'avec laplus 
grande reserve. Eile piive un citoyen du libre exercise de ses droits ; elie lul 
ate la disposition de ses biens, et souvent la libertfi de ses actions ; elle ne lui 
cause pas seulement une humiliation et un deplaisir extreme, elle porte atteinte 
i 6a reputation. Elle ne doit done 6tre prononc6e qu*en cas de necessity, et 
sealement lorsque Tintfirfit de celui contre qui on la provoqne Texige, car c'est 
•on interfit plutdt que celai de sa famille que Ton considdre. Cependant le 
furieux est interdit, moins pour son int6r6t que pour celui de la 80ci6t6, que 
ses excds menacent."^Tome 2. p. 624. Np. 13l«. De la Mojcrm 9t de Pin- 
Urdietion, ^ 
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Court's Committee, and on examining them it is easy to sec 
how cautious its members have been not to sanction the 
principle of willing real property, without first surrounding it . 
with every formality they conceived could possibly tend to 
prevent the testator's will being imposed upon him ; here also 
it is that the spirit by which they were throughout animated, 
in entertaining the proposition to reform the law, is particularly 
descernible, and from the number of forms proposed we have 
an instance how powerfully in their estimation public interests 
require that its administrators should never lend themselves 
too easily to innovate on long established usages.* 

It cannot be doubted that some of the forms now established 
might have been very well dispensed with. What necessity 
was there, for instance, that two jurats should in every case, 
and sometimes the baillif and two jurats, be called upon to 
attest wills of real property, more than any other kind of 
wills ? Would not the ends of justice have been amply attained 
had the legislator only required of the testator that, on his 
expressing his wishes in his own hand writing, he should be 
dispensed from all further formality, either of a judicial or 
notarial character, and that it should only be on his abstaining 
from expressing them in this most solemn manner, that he 
should be subjected to the intervention of a judicial officer to 
attest the deed. If ascertaining the real wishes of the testator 
be the main object of all fonns, how could such intentions be 
more satisfactorily ascertained than by their being entirely 
recorded in his own writing. But an olographic will was not 
deemed sufficiently formal by the Court's Committee to allow 
an owner to dispose of an inch of ground or a bushel of com 
rent, and yet by his mere signature appended to a will drawn 
up in a third person's hand writing, he may dispose of a 
million in money and all his personal property. Nay more, 
by a nuncupative will or declaration made in the presence of 
two or more witnesses, a person may dispose of all such kind 
of property. When reflecting on this primitive simplicity, 
by which an unlimited fortune may be disposed of, and on 
the comparatively innumerable forms required for the disposal 
of the slightest portion of real property, one cannot but think 
that there is great inconsistency in the mode by which 
• See tiieir Report, Appendix, letter C, page 31. 
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property in general is allowed in Guernsey to be disposed of 
by will. And whilst nuncupative bequests might be abolished 
withoiit difficulty, on the other hand it would be right to 
dispense wills of real property from being attested by judicial 
officers, provided they were entirely written by the testator. 

An eminent civilian observes that, according to the law of 
nature, gifts and liberalities are subjected to no particular form» 
writing is only had recourse to for the purpose of more 
correctly ascertaining the existence of agreements, and with 
that view presents, by the Roman law, could be bestowed 
either verbally, in writing, or in the shape of a contract* From 
the present state of education, and from the facility of pro- 
curing at any time a written will, all verbal bequests might 
now however be reasonably abolished. 

But a multiplicity of forms can never answer any good 
purpose, nor will they ever prevent testamentary bequests 
from being made in those jurisdictions where the principle 
itself is once admitted, the power of willing being far too 
important to be checked by any temporary impediments 
which their observance may create. Though forms have been 
held, by one of the most eminent characters of modern times, 
to constitute " the handmaids of Justice/' their excess and 
multiplicity rather th^n their [Kiucity, or non observance, 
have so &r, to a much greater extent, marred her adminis- 
tmtion. Their intricaoy in wills should be more particularly 
guarded against> as it only tends to rivet the more closely the 
hands of the testator, who, having once succumbed to the 
insinuations and.overpersuasion of artful fortune^uinters, finds 
it the more difficult to extricate himself from their tra^imels, 
aad the noeshes of the law, as 'these are the noore ccmplox, 
firom a fear of invalidating the < instrument which, b€»»ides 
t;hdr own legacies, generally contains others which are quite 
ttaexiceptionable, > nay, «ven meritorious on the part of their 
author. Honorable and confiding peiiscms are myucfa more apt 

■ • 

* y ^Qiyimt le droit natuiel/* fi^ys Monsieur Toulli^r, ^'.ks donatioiis.fie.sont 
lissujetties k aucime forme particuli^ve : on n'a recours k I'^riture <}u*afin de 
pnitt'rer t»ii» ifkcilevnent I'existenoe de la convetfKon, et JaatiniencoQeerva celte 
rjj^pp^able simpUcitd de, prinoipes, dans la forme d«s donajUo^g fiiHfe vifs, stuasi 
bien. que dans celle des aiitres eontrats. Les donations pbiivaient dtre faite^ par 
^oritou verbalement, k plus forte raison par des Merits ffi$]r6e.*'«-«Droit ci?il. 
Tome 5| chap. 4, § 1. D0!<a/0rm«'tfe# donatiwu^ Na. }SB. . 
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to fall victims to the impolitic restrictions imposed on wills, 
than the artful and insinuating legatee, whose last fault is a 
neglect to comply with those forms, by the strict observance 
of wliich he can alone reap the benefit of not unfrequently an 
arduous- undertakings 

If any thing more was required to show the necessity of 
simplifyitig tl¥e ferms of wills, and to be convinced how muck 
mOr(^ easily and assuredly the intentions of the testator are 
ascertained by the observance of 2i plam: and straight forward 
course, as would be the case were an olographic will to obtain 
in all cases, instead of compelling the testator to get a number 
of attesting witnesses^ m the shape of either magistrates, 
notaries, or private individuals, it would be the number of wilb 
which are every year aafraulled for mere defects of form, in the 
supreme Courts of Judicature in England and France. It is 
iiifdeed one of the greatest blots on the administration of 
justice to witness the great uncertainty which prevails in this 
respect, and the very shallow grounds on which the fortunes 
of individuals are fretjuently made to change bands ; how the 
reality is sacrificed to appearance, and substance to mere 
sihadow ; and how fitfle the real intentions of the testator afre 
thought of when the contending parties are once n>et in the 
arena to dispute the spoil. Nor is there any exaggeration in 
stating that by far the greater number of such discussions arise 
from too numerous, too minute, too iritricate formallities being 
required for the formation of wiHs. Hence arises the outcry 
against an institution essentially just in itjself, but rendered 
obnoxious through the number of useless fetters which pervert 
it. To prove this by giving an outline of some of the most 
prominent cases which have iarisen in the Courts of law in 
England and France would carry out this Section far beyond 
the limits assigned to it ; but in support of this assertion, we. 
shall adduce the authority of civiKahs whose knowledge of 
such cases is unquestionable, and whose opinions are the more 
worthy of consideration, that many of them are fully 
illustrated in the course of their respective works. Of the 
law which required wills of freehold land to be attested and 
subscribed by three or four witnesses in the presence of the 
testator, Mr. Humphrey observes, "it has been frequently 
remariied that more good wilb have been spoiled by it than 
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bad ones prevented. The fact is, that in the case (happily so 
rare in this country) of a will obtained by fraud or force, the 
formalities are carefully observed. N^ligence is usually 
attendant on good faith, which, the less it is exposed to its 
consequences by embarassing formalities, the better. For 
publicity, two witnesses are as good as three ; while the 
recommendations on the grounds of convenience, and their 
being the greatest number usually resorted to in other tran- 
sactions, are great. The statutory check, too, of the witnesses 
subscribing in the testator's presence, has been much diluted 
by legal decision. In one case, it was held to be satisfied by 
an attestation in another room, seven yards distant, where 
there was a broken window, through which a testator might 
see the witnesses. In another instance, by the facts, that the 
testatrix executed in her carriage, which was opposite the 
window of the attorney's office, where the witnesses took the 
will and attested ; but so (as was deposed) that she might see 
what passed. And in a third, by the witnesses subscribing 
in a room where the testator was ill, in bed, with the curtains 
closed. These strange refinements, forced by a desire to give 
effect to the clear intent, show the worse than uselessness of 
the rule. The greatest protection that can be afforded to 
wills by legal formalities, is to assimilate them as much as 
possible to those adopted on other occasions ; which I have 
sought to do, by identifying them with those attendant on the 
execution of deeds ; with the single additional guard of a 
second witness.* To show that even this is rather in deference 
to an existing law, I need only add, that a will of copyhold 
requires no witness; and that a will of personal estate, dis- 
posing of hundreds of thousands, requires no subscribing 

* The acl 1. of Victoria, cap. 26, has confirmed these views by requiring two 
attesting witnesses in all cases of wills. Thus are set aside the differences which 
formerly existed on testamentary bequests of property in England, where three 
witnesses were required for a will disposing of freehold property, two for funded 
property, and none whatever for personal property. 

But it is now required that the will shall be signed at the foot by the testator, 
or some other person in his presence, and by his direction ; the testator or person 
so subscribing to sign in the presence of two or more witnesses present at the 
same time, who shall attest the will in the testator's preseace. § 9. Nuncu- 
pative wills are abolished, excepting if made by soldiers or sailors ; all those 
too made prior to the first of January, 1838, are maintained. Not only what 
the testator actually possesses, but what he may hereafter possess, maybe 
disposed of by will. No will can be made by a person under the age of 81. 
Formerly girls at twelve and boys at fourteen could bequeath their proj^rty. 
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•witness ; but may be established by an extrinsic testimony of 
belief of the handwriting. And yet, in neither of these 
instances do we find fraud attendant upon the want of a 
numerous train of attesting witnesses, whose subscription in 
the testator's presence has, from an urgent sense of justice, 
been often reduced from a fact to a bare possibility."* 

From this eminent writer's remarks it is clear that an 
olographic will, that is to say, one entirely written, dated, and 
signed by the testator, constitutes by far the safest criterion 
by which his intentions may be ascertained, and ought to 
suffice for all wills of real property. Here, as formerly in 
England, no subscribing witnesses are required for a will of 
personal property for thousands of pounds, which need only 
be signed by the testator, and when unable to sign, a circum- 
stance of rare occurrence in th,ese days, two attesting witnesses 
to his mark are sufficient for its validity. 

We shall now adduce the opinion of another writer, who, 
quoting from a number of authors, all of the same opinion, 
respecting the bad policy of rendering either the form or 
attestation of wills too intricate or difficult, and who, after 
stating that whenever the testator shall not have made an 
olographic will, which needs no attesting witnesses, nor is 
subjected to any particular form, provided it be entirely 
written^ dated, and signed by tbfe testator, thus expresses 
himself: " Le docte et judicieux Ricard doute," says 
Monsieur Toullier,t " avec plusieurs bons esprits, que les 
formes minutieuses toujours requises sous peine de nullitfe 
soient des moyens propres k remplir le but qu'on s'est ffroposfe ; 
c'est-a-dire, k garantir le testateur des surprises, k ^carter le 
soup§on, et k donner a ses dispositions le caract^re d*une 
volont6 riflichie. lis prfetendent que dans fusage ces forma- 
litfes, qui ne consistent que dans des mots, ne sont qu'un 
pi^ge pour les personnes de bonne foi d'autant qu'elles depen- 
dent uniquement, non de la volontfe du testateur, mais du 
notaire, qui, manquant par oubli, par ignorance, ou mfeme par 
connivence et par mauvaise foi, d'ins^rer dans le testament 
un mot exig6 par la loi, ou se servant d'un autre qui a une 

• On real property, chap. 2. Eegulations peculiar io vHlU, No. 35, p. 2S1, 
t Sur ]e droit civil, tome 5, chap. 5, art. 4. D* la tignalure du tetiameut^ 
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signification un pen diflH&rente, est cause que les disp)ositions 
d*un testateur, les plus constantes, les plus r^flfechies, sou vent 
mfeme les plus raisonnables et les plus justes, demeurent nuUes 
et sans effet ; tandis que Tadroit h6r6dip&te, qui veut supposer 
iin testament ou sui^rendre le testateur, ne manque jamais de 
faire observer scrupuleusement les formes qui ne dependent 
•que du Rotaire appel6 pour recevoir le testament"* 

Notwithstanding, the members of the Court's Committee 
appear to have anticipated more favourable results from a 
certain degree of complexity in the forms of wills of real 
property than from greater simplicity, and it is not difficult 
to perceive that they to a great extent conceived that aversion 
for the system of bequeathing real property so characteristic 
•of the jurists of old, and which arose, less from any sense of 
impropriety they entertained respecting an individual's being 
allowed to extend the influence of his will beyond the grave, 
than from the disposition of rulers to impose such unjust 
fetters on their subjects, that, in the default of heirs, they 
might succeed to their property. Hence those unwarrantable 
restrictions, which, during the reign of feudalism, marred 
bequests of real property, and which might in some measure 
be considered as the natural consequence of those laws by 
which the possessors of land were regarded rather as life 
tenants than as owners. The idea that in ancient times men 
were not disposed to tolerate testamentary bequests, on the 
vague notion that the will should not survive its author, is 
chimerical, the origin of wills being almost as ancient as that 
of society itself. Besides, is not the whole system of inheri- 
tance based on the presumed will of the deceased ; is not the 
law supposed invariably to select as heir the nearest relative 
for whom the deceased is presumed to have entertained the 
greatest affection ? That the restrictions on gifts and be- 
quests of real property arose from purely political motives, 
and those of the most sordid description, may be seen from 
the following remarks of the two perhaps most enlightened 
jurisconsults of modem times, whose extensive knowledge 
never shines more conspicuously than in their historical expo- 
sitions of the law. After having stated that the greater 
number of forms required in drawing up deeds of gift com- 

• Ricard, Dct TettamenU, partie 1. Nos. 499 et500. 
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t)ared to other contracts, proceeded from the extreme aversioim 
which feudal legislators entertained for such deeds, Monsieur 
Toullier thus accounts for it : " Le vobu des Coutumes," that 
is to say, the laws which obtained in those French provinces^ 
which were governed by their own peculiar usages, and whicb 
generally speaking were situated North, of the Loire,, those 
South being governed by the Roman law> " pour conserver 
les propres dans les families, et )es faire passer aux h^ritiers 
legitimes comme une sorte de substitution legale, au d^faut de 
laquelle ils reiournaient atuz seigneurs de fief, avait &it 
imposer k la faculty de donner entre vifi, des formalit^s et des 
conditions qui en rendaient Texercise plus difficile et moins 
frequent C'est pour cela que les coutumes voulurent que 
personne ne ptit donner entre vifs, a moins qu'elle ne se 
dessaisit irr^vocablement, en ae privant de la faculty et du 
pouvoir de disposer de la chose donnte ; afin que Tattache*. 
ment naturel des hommes pour ca qu*ils poss^dent^, et 
Taversion qu'ils ont pour se d^pouiller de leur vivant, le^ 
d^toumassent de donner."* 

Pothier*s opinion is also to the sam^ purport-— He states 
that there are two qualities essentially nec*essary to the validity 
of a donation inter vivos, — the delivery of the object given^. 
and the irrevocable character of the donation* The reasons 
why both these qualities were required are purely political, as 
may be seen from his own remarks. After stating that the^ 
object of the ancient laws of France was to secure property 
in iamilies for generations with as^ little deviation as possible, 
Pothier thus refers to the manner in which this oiyect wa|i 
attained : " Dans cette vue, comme on ne pouvait justement 
dfepouiller les particuliers du droit que chacun a naturelleraent 
de disposer de ce qui est k lui, et par consequent de donner 
entre vifs, nos lois ont jugfe k propos, en conservant aux par^ 
ticuliers ce droit, de mettre n&inmbins un freia qui leur ei^ 
rendit I'exercise plus difficile. G'est pour cela qu^elles ont 
ordonn^ qu*aucun ne piit valablement donner,. qu'il ne se- 
dessaisit d^s le temps de la donation de la chose donnte, et 
qu'il ne se priv&t pour toujours de la fecultfe d*en disposer, 
afin que Tattache naturelle qu'on a ^ ce qu'on poss^de, «t 

• Traits da Droit Civil, Tome 6, p. 264, No. 821, ^ 3. Z>« VirrivocabilUi 
d€* Doiuiiiont. 
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rtloignement qu'on a pour le d6pouillement, d6tourn&t les 
particuliers de donner. 

" D'ailleurs, la parfaite libferalitfe qui fait que le donateur 
prefSre le donataire a lui-m^me pour ta chose donn6e, est, 
(comme nous Tavons dit) le caract^re des donations, entre 
vifs ; or, c'est une suite de cette pr^ftrence que le donateur 
se dfepouille au profit de son donataire. Ce dfepouillement est 
done de la nature des donations entre vifs.""* 

in this manner every impediment was placed on the power 
of willing, and even on that of making gifts, which, to be 
valid, were required to be absolutely placed out of the donor's 
power to recall them ; hence their well known tendency to 
engender ingratitude. On the same impolitic foundation the 
donor who retained the life enjoyment of any property, could 
not always dispose of the principal by any deed of gift, 
however irrevocable the donation itself might have been. 

Such was the abuse made of the axiom Donner et retenir 
ne vautj that the noblest sentiment inherent in our nature, by 
which we are sometimes prompted to assist the indigent, to 
succour the afflicted, reward the meritorious, or retribute 
honorable services, was stifled at the onset for the purpose of 
upholding a system which has irrecoverably perished, from 
its adherents not knowing when to yield those timely con- 
cessions, which, granted in due season, might yet for some 
time have upheld their tottering power. It was not, however, 
probable, that whilst the few retained the persons and pro- 
perty of the many in vassalage, the law should allow bequests, 
of real property : hence its tardy appearance in the law of 
nations formerly governed by feudal autbority.f 

Before we proceed to examine the articles which regulate 
^ the forms of wills, it may be proper to set forth the leading 
features to which they refer, and which are-^ the faculty which 
testators have of depositing their wills of real property at the 
GrefTe, or Record office, for greater security in the event of 
their quitting the Island, or for any other cause,- — the feculty 
all individuals have of searching the public records for wills of 
forties deceased as they may all other deeds of real property, to 
which wills of real property are now assimilated, their regis- 

* Trait6 des donations entre vifs. ^ 2. art. 2. p. 463. 
f It is only by the act I of Victoria, cap. 26, that in Engtand real property 
can be absolutely devised. 
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tr&tion being always required before they can be put into 
execution. Parties may also obtain extracts or copies of 
wills as of any other title deeds, only that the original will 
must always remain deposited at the greffe, which is not the 
case with the original of title deeds, which are invariably 
delivered to the parties after registration. The fees charged 
for extracts of wills are the same as those charged for extracte 
of title deeds transferring real property. > ' 

The power of legatees is also regulated with regard to the 
taking possession of the testator's property, after his will ha» 
been duly registered and authenticated ; the universal or resi- 
duary leg-alee, in contradistinction to the legatee for an aliquot 
portion, or the special legatee, being alone entitled to the 
possession of the deceased's estate, in preference to the heir : 
their rights and obligations are, in other respects, also defined, 
and more particularly their liability to deliver to the holders of 
rents on the property beqile^thed, those title deeds which 
rentholders may ever claim oh the transmission of propeitty 
to different owners, by sale or otherwise. On exattiitiing-tHi^^ 
different articles of tl>e modern law in reference to the peculiar 
forms according to which wills of real property are to be 
drawn up^ it will be seen that those of married women require, 
besides the signature of two jurats, that the baillif, or his 
lieutenant, should attest it, uo disposal of property by 
married women, either by private contract or testamentary 
bequest, being valid unless first sanctioned by her husband. 
But though it is required for the validity of wills that they 
should be thus attested by the judicial authority, they may 
nevertheless be cancelled without going through similar for- 
malities. In drawing up all the regulations it is evident that 
the object of the Courts Committee was as much as possible 
to assimilate the forriis of wills to the forms observed in deeds 
of sale, it being required that they should be attested by the 
same authority and lodged at the same office, to be inscribed 
in the same manner as all other transfers of real property. 
The liabilities to which in this jurisdiction a legatee may be 
now subjected, and the prerogatives vested in him in conse- 
quence of the/more extended powers lefl to testators with regard 
to the disposal of their property, are much the same as those 
inherent in the title of heir, and will form the subject of a 
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clistinct chapter. Should the l^atee neglect or refuse to 
convey proper title deeds to the rentholders who have claims 
on the property he may have come into possession of, the rent- 
holders have a remedy by getting proper deeds of conveyance 
drawn out at the legatee*s expence, who besides is held to 
remunerate them for the f)ains and trouble to which they are 
thus subjected through his fault or negligence. 

We shall now review each of the articles 
in the order they are set forth in the law, com- 
mencing with the fifteenth, which decrees that 
the will of real property shall be transcribed on 
a distinct document from the will by which 
personal property is disposed of. 

Article XV. 

The will of the real property shall be made distinct from that of the 
peoooal property.* 

The results of testamentary bequests disposing of real pro- 
perty being generally different from those disposing of personal 
property, in reference more particularly to the obligations 
contracted by the legatees towards third parties, it was neces- 
sary to adopt soniewhat different rules with regard to the 
forms affecting the execution of wills of i;eal property, that is 
to say, it was right for instance that the rentholder, who has a 
claim on the land bequeathed, should have his title deedB 
transferred to him by his new debtor or the legatee in as 
perfect a state as if the real property had changed hands by 
means of a sale, when the rentholder obtains his title to 
receive the annual payment of his rent on a parchment, deed, 
similar in every respect to a contract of sale whence the 
obligation arises to. discharge the rent But in other respects 
there does not appear any reason why wills of real property 
sliould not be drawn up in the same form» and attested in the 
ssune manner, as wills of personal property. Why should 

* li0 ieatameni ^immetibU €»ff»t P^r un acte dffftrcnt ^ l^stamml det 

effelt mobiiiers. 

♦ #- '•' 

Article 16.«-Iie testament d'loameubles sera fait s^par^ment de celui de 
itaeiiUei. 
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greater golemnities be required for the attestation of an 
instrument bequeathing a corn rent, a house, or an acre of 
land, worth perhaps one hundred pounds, than for one con- 
taining a bequest of ten thousand pounds in personal property ? 
What necessity was there for requiring the attestation of the 
baillif and two jurats, in some instances, and of two jurats in 
every instance, for bequests of real property ? Might not an 
ologra.phic will, that is to say, one entirely drawn up in the 
testator's own band writing, have been deemed a sufficient 
proof of his intentions, without subjecting him to the cere- 
mony of a judicial ordeal, which, after all, is not so likely tp 
answer the ends proposed. The fact is, the Court's Committee 
of the nineteenth century, as judicial committees in former 
centuries, appears to have been strongly bent in preserving 
the shadow of ancient institutions, when their substance could 
not be retained. Unable any longer to withhold from an 
individual the right of willing his real estate, and unwilling 
to retain him in the fetters imposed by ancient laws, from 
the operations of which he claimed relief, the Court's com- 
mittee recommended a concession of the right, but subjected 
its exercise to unnecessary restraints. 

Though it is stated that a will of real property must be 
made distinct from that of personal, yet were an individual to 
make a bequest of his personal property in a will of real 
property duly attested and regularly drawn up, such bequest 
of personal property, bearing as it would the signature of the 
testator, would be valid, as the greater solemnities required 
for a will of real property having been observed in an instru- 
ment where less solemnities might have sufficed, the latter 
would not be void. This is the case Where the rule utile per 
inuiih non vitiatur applies ; that is to say, that mere surplus- 
age does not vitiate the instrument, if it in other respects 
bears all the marks essential to its formation. On the other 
hand, an olographic will would not be deemed sufficient to 
transmit real property ; and, however valid its dispositions 
might be found in reference to the personal property, still 
would not such a will hold good with r^ard to the real 
property, as will appear from the following article, which 
regulates the manner in which wills of this description are to 
be drawn up and that in which they may be cancelled. 
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Under all circumstances it will be best to make the will of 
real property on a distinct document from that containing the 
bequests of personal property, when that can be conveniently 
done. 

Article XVL 

Every instrument giving real property to be enjoyed at the donor's 
death, and every legacy of real property, shall be signed by the donor 
or testator, in the presence of two Jurats of the Royal Court, — or before 
the Baillif and two Jurats in the case of a wife under coverture, whose 
oath shall be required. The instrument thus authenticated may never^ 
theless be changed or modified at any time by another similar instru- 
ment ; it may even be destroyed, without any formality, by the donor 
or testator.* 

The first caution required is that the will be signed by the 
testator. If he is unable to sign, his mark, attested by the 
jurats to whom his inabiUty will be made known, will suffice. 

It is easy to see that this article refers to the two modes 
according to which wills of real property are to be drawn 
up : — First, by persons generally ; and second, by married 
women in their husband's lifetime. The former must be 
signed by the testator and attested by two jurats ; the latter, 
being attested by the same number of jurats, required to be 
signed by the baillif, or his lieutenant, who thus forming a 
quorum, the president administers the oath to the married 
woman, who declares whether the dispositions contained in 
the will are her own spontaneous act. In fact, the same for- 
malities must be observed on a married woman's leaving a 
bequest of real property, as when she consents to a deed of 
sale of property in which she has a reversionary interest 
This proves that the baillif and jurats attesting the will need 
not assemble at the same time to witness the instrument. 
We have already stated that these forms might have been 
very much abridged, if not altogether dispensed with : the 

* Le testament d'immeuble^ autre n^anmoins que celuifait par lafemme 
marine f doit 6tre signS par le testateur, en presence de deux juris. 

Article 16. — Tout acte portant donation k cause de mort, ou legs d'immeubles, 
sera sign6 par le donateur ou testateur, en presence de deux Jures de la Cour 
Royale, ou devant Justice dans le cas d*une femme couverte de mari, dont le 
flerment sera requis. La pidce ainsi authentiqu6e pourra neanmoins 6tre chan*- 
g£e ou modifi^e en tout temps par une pi^ce rev^tue des m^mes formalit^s ; 
elle pourrait mftme dtre ditruite sant formality quelconque, par le donateur ou 
tMtateur, 
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committee of the Petitioners represented this to the Court in 
their second address, when they prayed that in cases of wills by 
married women, the baillif, Heutenant-baillif, or a jurat, should 
be allowed to administer the oath required on such occasions. 
Without some disposition of this kind, they observe, it is not 
difficult to foresee that, in many instances, parties will be 
debarred of the advantages it is the object of the legislature 
to confer on them. They conceive that in all wills, excepting 
those entirely written, dated, and signed by the testator, the 
forms recommended by the Court's committee might be 
adopted ; but with regard to wills entirely written by the 
testator, they consider that all further forms might easily be 
dispensed with. What stronger assurance can be obtained of 
the testator's real intentions than his thus recording his dic- 
tates with his own hand ? No intervention from the judicial 
authority was at all necessary for the confection of wills, and if 
it be objected that the married woman under any circumstances 
required the intervention of the baillif, or his lieutenant, to admi- 
nister the oath notonly to ascertain whether her will washer own 
spontaneous act, but also whether it was moreover sanctioned by 
her husband, it might be rejoined, and with great reason, that 
the married woman should have been enabled at all times, to 
make her own will, without any consent from her husband, as 
she could in most provinces in France before the revolution, 
though not in Normandy, whose legislation in this respect has, 
however, given way for a better order of things, it being in 
the nature of a will that it should be the spontaneous act of 
the testator, which it can hardly be said to be, if the consent 
of a third party is required. The common law of ancient 
France, as the modem law, comformable in this respect to the 
Roman law, is then much more reasonable than our own, or 
the law of England, vi^hich requires the consent of the husband 
for the validity of the wife's will. According^to the former 
of these laws, it may then be said that a will is always the 
expression of the testator's mind, the ^^justa sententia 
VOLUNTATIS NOSTRiB de €0 quod quis post mortem suam 
fieri vela,'* ordering certain things to be performed after his 
death, — but the same cannot alv^^ays be said where the assent 
of atbiid party is required to a will, as in our law- Yet, in 
EnglaM, the wife has the power of bequeathing the personal 
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property given to her for her sole and separate use, without 
requiring the assent of her husband.* 

- The only means by which a married woman may retain 
the right of willing what absolutely belongs to her, without 
the consent of her husband, is to stipulate this right in a 
marriage contract. She will thus presei-ve a power of which 
she should never have been deprived, considering that her will 
only coming into operation at her death, can in no manner 
affect the marriage state or the rights of any party whilst it 
continues. 

But though -on this principle the married woman has, by 
different laws, been allowed to bequeath her property without 
the consent of her husband, yet none have allowed her to 
give or make a donation inter vivos without his consent, — the 
effect of such acts being to diminish the value of property 
common to herself and her husband, the permission of the 
latter is necessarily required for such a purpose. 

A question might arise whether an owner of real property 
in Guernsey, residing abroad, could bequeath it by an instru- 
ment which no jurat had attested. From the terms in which 
the sixteenth article is couched, some doubt might at first 
sight arise, it being stated that " every instrument giving real 
property to be enjoyed at the donor*s deaths and every legacy 
of real property^ shall be signed by the donor or testator^ in 
the presence of two jurats of the Royal Court,'''* But this must 
always be construed to mean where it is in the power of the 
testator to comply with this provision ; for, where it is not, on 
his having his will drawn up according to the forms in which 
wills are made at the place where he resides, it will be 
valid ; and it is to such cases that the rule locus regit actum 
applies*, which means that instruments derive their validity 
from being made in conformity to the laws of the place where 
they happen to be formed. As it was never the intention to 
deprive an owner of real property here who might be a resi- 
dent abroad of the right of bequeathing it, a remedy should 
be given him to exercise this right, and none more natural 
can be devised than to allow him to dispose of it according to 
the best means in his power ; thus an olographic will drawn 
up by a Guernseyman, or any other owner of real property 

• Mr. Christian's note on BIackstone*s Commentaries, vol. 2, p. 497.. ' . 
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situated here, whilst residing in France, would be valid, thougt 
not attested by two jurats* With regard to the execution of^ 
such a will, as the real property is situated in Guernsey it will 
take place in accordance with its laws, without any regard to 
the quality of the legatees, whether natives or foreigners. Tim 
French code, in this respect conformable to the common law 
of nations, formally provides by its 1000th article, that ** Les 
testamens faits en pays fetrangers ne pourront ^tre exteutte 
sur les biens situ6s en France qu*apr^s avoir ktk enregistr^s an 
bureau du domicile du testateur s'il en a conserve un ; 8inoo» 
au bureau de son dernier domicile connu en France ; et, dans 
le cas oi!i le testament contiendrait des dispositions d'immeu- 
bles qui y seraient situfes,^ il devra fetre en outre enregistr6 au 
bureau de la situation de cds immeubles." 

This distinction between the form of the instrument which 
may be drawn up differently to what it might have been in 
the country where the object disposed of exists, and which 
notwithstanding retains its validity, and the execution of the 
same instrument, which always takes place according to the 
law and by the administratdrs of the place where the property 
is sold, has been clearly set forth in the French code, as may 
be seen by comparing the foregoing article with the following, 
by which, though a stranger possessing real property in 
France may whilst abroad dispose of it according to a difle* 
rent form than that provided by the French law, yet the 
legatee would not be exempted from complying with the 
provisions of the French code in reference to its execution. 
The 999th article expressly decrees that a Frenchman's will is 
valid if it be entirely drawn up in his own handwriting, or if 
not so entirely written, it have been drawn up by a public 
officer, according to the law of the place where he resides.* 

The last clause of the sixteenth article refers to the mode 
in which a will, though regularly made and attested by the 
competent authority, may be either changed, modified, or 
destroyed ; it being stated that the instrument duly authenti- 
cated may nevertheless be changed or modified at any time 
by another instrument similarly drawn up, but that it may be 

* Un Fran^ais qui se trouvera en pays stranger pourra faire ses diipositioiia 
testamentaires par acte sous signature priv6e, ainsi qu'il est present par to lot 
pour le testament olographe, ou par aeU auMfn/t'^ue, ayec les formes iwittts. 
dani le Uta oik cct ael« scfk ivtfs^. 
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destroyed by the donor or testator without the observance of 
any forniality. Hence it would appear that the forms required 
to change or modify a will are different from those by which 
it may be absolutely revoked. All changes and modifications 
must be certified by an authority similar to that before whom 
the original instrument was passed : thus, where the testator 
might wish to make different apportionments of his property, 
to erase the name of any legatee from his will, or introduce 
any other parties to it, these changes should be attested by . ♦ 
the same authority as the original will, though it is not neces- 
sary that this authority should be composed of thje same 
officers. Thus, the baillif and two jurats may attest a will, 
and the lieutenant-baillif and two other jurats may certify to 
the changes or modifications made to the original instrument, 
and both instruments will be perfectly valid ; — the original for 
those dispositions to which no derogation has been made, and 
the modifications themselves, which by virtue of the new 
instrument have in law acquired the same force as the originaL 
The power thus recognized to alter or destroy a will, and the 
manner in which such modifications or abolition may be 
performed are inherent in the nature of wills, which may 
either be altered or altogether revoked with any change that 
may have occurred in the testator's mind, as appears from the 
well known axiom, voluntas hominis ambulatoria usque ad 
mortem. 

Nor is this difference respecting the forms to be observed in 
the changes or modifications of wills, and their revocation, 
peculiar to our jurisprudence. Wills, as contracts and laws 
in general, can only be changed or modified by observing the 
same rules as were required to creatiB them ; omnia quae jure 
contrahuniur contrariojure pereunt.* This, together with the 
rule so often quoted, that nothing is more natural than to recall 
^n act in the same manner as it was {onned^ Nihil tarn naturaie 
est quam eo genere quidqnid dissolvere quo colUgtUum estyf 
have become a formal disposition in the last clause of the 
sixteenth article, in reference to the mqdifications of wills of 
real property. But this rule does not apply to the absolute 
revocation of a will, which may be destroyed without any 
formality. Though it may at first sight appear singular that 

« L. 100 ff. Dm reguUi juri*. t L. 87 ff. De rigulii juHi. 
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a greater number and more complex formalities should be 
required for the mere modification of some clauses of an 
instrument, than for its total abrc^tiou, and that the rules 
above mentioned, drawn from the Roman code, should not be 
applied to the revocation of a will as to its enactment ; yet 
when we reflect on the consequences which follow from the 
mere modification and the revocation of wills, the difference 
in the rules may be satisfactorily accounted for. The will 
being the testator's law, dicai testator et erit lex, by which 
the distribution of his property is regulated at his death, this 
law is often directly opposed to the laws of inheritance which, 
as the general law, would otherwise have provided for such 
distribution. Constituting a derogation to, and indeed not 
unfrequently a total abrogation of, the general law of inheri- 
tance, the will must be clearly and formally established, but 
when so established its provisions supersede the distribution of 
property ordered by the general law. To revoke the iustru^ 
ment containing such an authority is therefore only returning 
to the general order of things as written in the law, and its 
revocation will be easily presumed on the appearance of any 
subsequent act or deed by which it may fairly be inferred to 
have been cancelled ; hence is less formality required in re- 
turning to the natural order of things than in deviating from 
it; hence may a will be destroyed without any formaliiy 
whatever, or by an act or writing whence it may reasonably 
appear that the deceased had altered his previous inclination 
to intervert the law of inheritance, by which he had preferred 
another to his heir. But the modifications or changes in a 
will still infer the existence of a will, or a derogation to the 
order according to which the legislator would have distributed 
the deceased's property among his different relatives ; hence 
the necessity of consigning these modifications or derogations 
in as perfect and formal a manner as is required of tlie wiU 
itself, the effect of both as &r as interverting the legal distri- 
bution of the testator's property, being the same, and the rule 
ubi eadem ratio ibi idem jus applying, accounts for the 
greater number of\ forms being required for the modification 
than for the destruction of a will. And these dispositions are 
quite conformable to the principles of the law of England, as 
laid down in the act I of Victoria, cap. 26, on wills, according 
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to which a will may be revoked by being destroyed by the 
testator or by an intention unequivocally expressed to revoke 
it, but any alteration or derogation to the will muiit be made 
in the same manner as the will itself ; in other terms, it must 
be signed by the testator and attested by two witnesses.* 

From the terms in which the sixteenth article is expressed 
it may then be clearly inferred that a will can only be pfiodified 
by observing the same forais as are required for the existence 
of the original deed ; that it may be cancelled or recalled by 
any writing which will show a change in the testator's wishes ; 
and that it may be destroyed without any formality whatever, 
the act whereby its destruction ensues, constituting the best 
proof of such change of intention. 

From the context of the different articles in the modern 
law on the forms of wills, it does not appear that witnesses 
would be allowed to prove the change in the testator's wishes 
in reference to his real property, without some pritnd facie 
evidence in writing whence such change could be presumed.^ 
Nor should they be allowed to prove the revocation of a will 
disposing of personal property unless this change could be 
reasonably anticipated from some writing left, or act performed, 
by the testator. It would be too dangerous to judge of the 
intentions of a testator by the mere vivd voce evidence which 
his heirs might bring, forward to overthrow an instrument 

, opposed to their interests, particularly in these days, when 

there are so few persons who cannot write, and when it is so 

easy for a testator to alter or cancel the dispositions of his will. 

Thus are the respective rights of heirs and legatees again 

reconciled ; the former will always be preferred to the latter, 

^ unless it be clearly shown that the testator have ordered 
otherwise ; and even after he has preferred a legatee to the heir 
at law, every facility is given to revoke his will. But if to his 
death he persist in the same intention as he was when he 
ft'amed it, then will it be executed as law to the prejudice of 

* Art. 5 and 6.— Marriage, according to the above act, also revokes a will 
previously made, and a person may now dispose of the whole of his real pro- 
perty, and thus totally disinherit his issue. Formerly suQh property could only 
be disposed of for a temi of years. In fact, the great benefits conferred by this 
act, are, that it abolSbes all differences in the form of drawing up wills, and 
places all property, without distinction, on the same footing at to the power of 
bequeathing it. 
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his heirs : Vhiriiier de la volont6 sera alors prSfSrS a Vhiri^ 
tier de la lot. 

On the same principle, whilst nuncupative wills are tole- 
rated in Guernsey, when duly made they would be sufficient 
to revoke a more formal will of real property, though such 
nuncupative will could not of itself be considered sufficient to 
bequeath such property. 

* 

The following article refers to the means 
which a testator who quits the Island possesses 
of securing his will against the chances of its 
being lost by accident or otherwise. 

ARTICLE xvn. 

Every will of real property may be deposited by the testator himself 
at the Greffe of the Royal Court, on paying two shillings and sixpence 
to the Greffier. The testator may require the will to be put under a 
sealed envelope ; in which case this envelope shall be put in presence 
of the Greffier, who shall assure himself that the instrument thus 
secured is really the will of the party depositing it. This will, shall at 
any time be delivered up, without payment, on the demand of the 
testator.* 

This article contains three distinct propositions, which, in 
many instances, may prove exceedingly useful in forvrarding 
the execution of wills, — first, an opportunity is given the 
testator of securing his will by having it deposited in a place 
of safety in the custody of a public officer on the payment of 
a moderate fee ; second, the registrar is bound to ascertain 
that the instrument deposited with him is really thte testator's 
will, the confidential nature of the trust and the importance 
of the sums or legacies which in a manner may be thus said 
to be confided to his care, render his ascertaining this fact a 

* Le testament allesU de justice pent Hre de suite logS au Greffe ou tester 

entre les mains de son auleur. 

Article 17. — ^Tout testament d'immeables pourra £tre d4pos4 par le testatear 
lui-mf me au Greffe de la Cour Royale, en payant deux schellings six pennis au 
Grtffier. Le testateur pourra exiger que le testament soit mis sous une enve- 
loppe ctchet^« ; alors cette enveloppe sera mise en presence du Greffier, qui 
devra, d'abord s'assurer que la pi^ce est en effet le testament de la partie qui la 
depose. Le testament sera en tout temps lxft6 sans paieraent quelconque sur la 
demande da ttitateur. 
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proper precaution ; third, the faculty allowed the testator to 
retake his will whenever he thinks proper without any fee. 

Thus persons going abroad may place their wills in the 
custody of the registrar, whose duties in this respect are very 
similar to those of notaries in France, who, from the confi- 
dential nature of the title deeds and other important objects 
deposited with them, are looked upon to a certain extent as 
the keepers of the fortunes and secrets of private families. 
Though the registrar is to satisfy himself that the instrument 
deposited with him is really a vv^ill, yet this would not autho- 
rise his perusing its contents or ascertaining the particulars, 
and that this is the intention of the law may be easily per- 
ceived from the circumstance that the testator may require 
that the will shall be immediately sealed on its being delivered 
into the custody of the registrar, ** the testator" it is said 
** may require the will to be put under a sealed envelope ; in 
which case this envelope shall be put in the presence of the 
greffier, who shall assure himself that the instrument thus 
secured is really the will of the party depositing it," which 
may be easily done without penisii^ the particulars. 

The following article relates to the right of 
search respecting wills, which, after the testa- 
tor's death, any person may make at the 
registrar's office, where wills may be read and 
extracts taken as of any other pubh'c document. 

Article XVIII, 

Any person shall be at liberty to obtain permission from the Royal 
Court) on furnishing proof of the decease of an individual, to examme 
at the Greffe whether the deceased had deposited there a will. For the 
reading of the will, should any be found, the GrefEer shall charge two 
shillings, after which any person may have the will read on pa3ring one 
shilling to the Greffier.* 

* A la mert de tout individu il esi permU de virifier mu Greffg »^ii jf 

a lais9i uu testament. 

Article 19.— Tonte personne pourra «lbtenir permission de la Ooar Royale, en 
fciaaBt preuve de la mort d*un individa, de faire examiner an GreiFe si le difusit 
J a d#po96 un testament. Pour )a lecture de tel testament, 8f*il s*en trouTi, le 
Oreffler preodra deux scbellingfs ; apr^s^oi il sera permis k ^acun d^en iMr 
lecture en payant un schellin^ au Greffier. 
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The best proof respecting a person's death that can at any 
time be furnished according to the above enactment is that 
taken from the public I'ecords, duly attested by a public 
officer, and which are ever considered authentic proof until 
their veracity be questioned, and their forgery demonstrated, 
in vi^hich case the parties presenting them become liable to a 
criminal prosecution. The penalties incurred by a con- 
viction are sufficient to deter from any imposition of this 
kind, detection bei«g generally easy and punishment as 
severe as it is summary. The fees allovi^ed the registrar or 
greffier are much the same as those charged for.examinjng^ 
and getting extracts of title deeds of real property. The? 
right of search in regard to wills is assimilated to that, which 
every person may exercise respecting the registration o£ 
births, marriages, jand deaths. The fees allowed .thp registrar 
in both cases are also much the same.^ 



The necessity that the greffier or registrar 
should be satisfied that the person whose will 
is sought to be examined is really dead having 
been set forth* in the above article, the follow- 
ing refers to the mode of registering wills 
before they can be put irito €xec5ution, which 
is done on ffetting a permit from the Court to 
that effect. 

ARTiciis XIX. 

After the decease tyf a testator, the legatees, or one of them, shall 
obtain pcrmiision from the Royal Court to cause the will to be registered 

* Aaticle XII.— The registrar shall cause indexes of the register books in 
bis office to be made, aad kept with the other records ; and be shall at all times, 
when the office is open, allow searches to be ip.ade of such indexes, aad of any 
register books in his keeping, and give a copy> certified under his band, of any 
entry or entries in the same. For each inspection or search of tjbe index, and 
of the books eonnected therewith, together with a certified copy of the registiy, 
if required at the same time, b payment of one shilling shall be made to the 
registrar,^-ajnd he shall be entitled to the like payment for every other certified 
copy of a registry. 

Z 
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on the book of contracts, which permission shall be granted after proof 
of the said decease, without prejudice to the rights of others.* 

This article settles two points : first, by whom wills are 
allowed to be registered before they come into operation ; 
second, when the registry of wills is allowed. Those parties 
who have an interest in the will are empowered to get it 
registered as a measure of precaution on their furnishing the 
Royal Court with proof of the testator's death. When the 
testator dies in the island nothing is more easy than to prove 
his death by an extract from the public registries, which are 
now all kept at thegreflTe or record office,t whence all title 
deeds respfecting real property or judicial decisions affecting 
rights of every description may be easily obtained and at a 
moderate^ost. On proof thus afforded to the Royal Court 
permission, as a matter of course, is at once given to register 
the will of real property annong the public records of the 
island, by means of which the nature of the transfers of real 
property in general are ascertained. 

Neither the will of real property, nor the will of personal 
pjxjperty, when such property is in the island, need ])e 
proved in the Ecclesiastical Court, for the very obvious 
reason, that the authority on whose decisioa the fate of such 
property depends, is to be found on the spot where the whole 
is situated, and h consequently the best judge of the nature 
of the proof by which a title to such property must be esta^- 
blished. 

By the recent ordinance in reference to the general registry 
of births, marriages, and deaths, the condition of persons and 
the titles to their property are now much more likely than 
they were formerly to be accurately 'ascertained and preserved, 

* Lc testament d-immeuble, comtne t^ut autre titre tramlatffde propriM 
rielle, doit itre enregitr4 sar let records publics avant de 

pouvoir itre mis a execution. 

Article 19,— Aprds le dec^s du testateur, les I^gataires ou Tun d'iceux devront 
obteoir permission de la Cour Royale de faire enregistrer le testament sur le 
livre des contrats, laquelle permission leur sera accord^e apr^s preuve du dit 
d6c^, sans prejudice aux droits d'autrui» 

t Article I. of the New Marriage Act. —The greffe^ or present office of 
registry of deeds, and acts of Court, shall, for the present, be the general office 
also of registry of births, marriages « and deaths, in Guernsey, and the adjacent 
islands forming its bailiwick. And the Queen^s greffier» or, in his absence^ the 
awom deputy-greffier, shall, for the present, be the registrar. 
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a separate registry being kept for each, besides a day-book» 
into which an entry is at once made of any birth, marriage, 
or death, that is reported.* Within the month the separate 
entries of each birth, marriage, and death made in the day- 
book must be tran^rred to the permanent book of registries,, 
all the deputy-registrars in the country parishes being bound 
to make tlieir reports within the month, and the rectors in 
their respective parishes being authorised to examine these 
registries and compare them with their own, a system of 
regularity and inspection has been established, which must be 
attended with good effects.t The better to preserve the 
authenticity and correctness of these important acts or docu- 
ments, the parent or relative, and in their default the owner of 
the house in which a child is born, is bound, under a penalty 
not exceeding twenty shillings, to inform the registrar of the 
occurrence, specifying at the same time the day and month 
when it occurred, the names of the parents, their situation in 
life, and their residence, within one month of the child's 
birtli.J In the same manner, and within a week of the occur- 
rence of any death, the nearest relative, and in his absence 
the owner of the house where it happened, or the person 
superintending the funeral, is bound to inform the registrar of 

♦ Article V. — The registrar shaU keep a separate book for the permament 
registry of births, one for that of marriages, and one for that of deaths ; as 
also a day-book for each of these registrations, in which an entry shall be made 
at the time when the report of each article is made at the office ; from which 
day-book a regular entry shall be made in the permanent book, within thirty 
days subsequent to the entry in the day-book. 

t Ahticlb VI. — Each deputy-registrar of the country parishes shall deposit 
every month, before noon, and at the latest within eight days after the expira- 
tion of the month, the book in which he has made the entries of births, marriages, 
and deaths, so that copy may be made thereof in the books of the grefie, and 
that the book of the deputy may be returned to him the same day. The rectors 
are authorized to visit and ezaminp^ at all times, the books of the deputies of 
their respective parishes, so as to assure themselves that the entries are conform^ 
able to the registries of the said rectors. 

J Articlb Vn. — Every father or mother of any child born, or in default of 
both the nearest of kin living in the island, or in his default the occupier or 
owner of the house in which the birth takes place, shall, before the expiration of 
thirty days, reckoned from and after the day of the birth, under a penalty not 
exceeding twenty shillings, make in person, or send in writing and signed, to the 
registrar, or to the deputy-registrar of the parish where the birth takes place, a 
report of the birth of the child, specifying the day of the week and month when 
it took place, the name and surname of the father and mother, the profession or 
situation in life of the father, and the parish and part of the parish in which h« ' 
resides ; and also the nAme prefixed, or intended to be prefixed, to the family 
name. 
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the event under a similar penalty,* and all rectors and officia- 
ting ministers are bound to furnish the registrar with a report 
of all the marriages that have been solemnized in their 
parishes, for each of which they receive six pence, and to 
siecure uniformity throughout these acts %nd registries, the 
rectors are empowered, within the hours of nine and three, 
whilst the registrar's office continues open, to inspect the 
registries of births, marriages, and deaths, without payment 
of any fee.f 

With registries kept in conformity to the rules above men- 
tioned, and where sucli constant inspection from different 
persons is necessary, little. doubt can ocovir respecting their 
authenticity ; hence they may be safely considered, in all cases, 
to contain the best proof of the circumstances embodied iu 
them. No oral evidence can add any weight to their authen- 
ticity or correctness, so that whether adduced with a view to 
ascertain a person's condition, or the 'State of his property, the 
registries themselves are the best proofs that can be afforded. 
"Les extraits dilivrfes conformes aux registres," says the 
French legislator, " feront foi jusqu'a inscription de faux."t 
On the 17th of April, 1841, the first will of real property was 
registered at the greffe, permission having been first obtained 
to that effect from the Royal Court, after (it is said in the act), 
that the certificate of the testator's burial, dated the 16tb of 
April, 1841, duly attested by the r^istrar, has appeared, and 
that two witnesses have moreover declared on oath that the 
testator was the identical person mentioned in the above cer- 



* Articlr VIlI.—Berore the expiration of eight days after the death of any 
person, the nearest of kin living in the same house, or, if none, the nearest of 
kin in the island, or in default of any the oceopier or owner of Uie house in 
which the person died, or the peraon superintending the funeral, idiall, under a 
penalty not exceeding twenty shillings, make in person, or send in wrUin^ and 
signed, to the registrar or deputy-registrar if in the country, a report of the 
death of said person, specifying the name, surname, and age of the deceased, 
the place of birth, and the parish or place of his usual residence ; and, if a 
stranger, the country to which he belonged, with as many particulars as can 
accurately be known. 

t Arttclb IX.— (Last clause.)— At all times when the registrar's office is 
open, it shall be lawful for the rectors, or ministers officiating in the parishes, 

Stuitously to inspect the registries of births, marriages, and deaths, so as to 
are tfaemsehres that they are as conformable as possible with the parochial 
listers. ■ 

X Article 45 of the Code Civil. ' 
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tificate of burial.* Now it is submitted that there was no 
necessity whatever for these witnesses, who, in the present 
instance, happened to know that tho testator had made a will. 
In many cases the will is only known to the two jurats who 
may have signed it ; besides, supposing the testator to have 
died out of the island, and his will to have been deposited at 
the greffe office before he left, how is the identity of the 
person deceased and the testator to be more satisfactorily 
ascertained than from extracts from the public registries of 
the place where his death occurred, and his signature to the 
will ? Are witnesses to be brouglit from abroad to prove the 
identity ? No fear need be apprehended from the absence of 
witnesses to prove the identity between the deceased and the 
testator, where the testator dies in the island ; the heirs and 
other parties interested are generally not so far removed but 
that they can detect any imposition that might be attempted 
to be practised to their prejudice, and if the testator is dead 
abroad how i$ it possible, in most instances, to prove the 
identity, otherwise than by comparing with the will the ex^ 
tracts from the public registries of the place where the death 
occurred. It is always time to enquire after witnesses when 
the identity of the parties may be disputed, but not till then, 
an event in itself of rare occurrence, and when it does occur 
imposition is all but absolutely certain of being detect^. 
Can that be a good system which requires witnesses to be 
heard in support of a fact which can easily be ascertained 
without their intervention when the testator dies in the island ; 
and which, when he dies abroad, and that their testimony 
might be of service, there will, in most cases, be a moral 

* Le\7 AvrU, 1841, ^tvttni DarHei De IMe Brock, icr,^ baUt^^ ei 
Jean Is Measurier, ^r.. Sir WUliam Coilings, Frederick ManteU^^ 
^t Thomas fVilliam Gosselin, dcrs,, jur^s. 

II a €i6 permis k Henriette Marie Robert, fille d*HeIIier, J^gataire d^Dommee 
dansle testament dMrameubles de feiie Patty Priaulx Statibmy, fiHedeGaiUauine, 
de ia paroisse de Saint Pierre Port, 8igni§ dfi ia dite Stanbury et de Jean Hubert 
et Harry Dobr^e, 6crs., jur^s, ee date du 5e* Janvier, 1^1, k quoi recours, de 
faire enregttrer le dit testament sur le livre des contrats pour ia date, pour ser- 
▼ir et valoir ainsi que de raison ; sans prejudice aux droits d*autrui, aprds 
q«*eatrait raortuaire de Patty PriaulfE Stanbury a paru aous le s^eau de Charles 
l«feb?re, 6cr., registraire, en date dti 16e Avril, 1841, et qqe Messrs. William 
Anderson Crousaz et Bredthafft Allez ont d6clar6 par serment que ladile Patty 
Priaubc Stanbury d^nomm^e dans le dit extrait mortuaire est la testatrice dc- 
fiommfie an'sosdit testament. 
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impossibility of obtaining it. Besides, is it not highly inex- 
pedient and unwise thus unnecessarily to augment the adminis* 
tration of oaths when experience so powerfully demonstrates 
that their efficacy materially depends on being administered 
as seldom as possible. 

By the following article, and the last of this 
section, the will once registered is decreed to 
\ be a public document, and/ like all others of 
the same description, extracts may be given 
by the registrar, which, when so given and 
attested by him, have the same virtue as the 
original. 

Article XX. 

After the registration of a will, tl^ Greffier may give copy thereof to 
any one, as of a contract, and at the same cost,— but the original shall 
always remain deposited at the Greffe.* 

Thus are wills in regard to their registration assimilated to 
contracts embodying transfers of real property ; by such 
registration they in fact become public property, and the 
registrar is bound to deliver extracts of wills as extracts of 
judicial decisions and contracts when required, and at the 
same cost In one very material point, however, the registra- 
tion of wills differs from that of judicial decisions and of 
contracts, the law requiring the original of the former to 
•remain always deposited at the public record office, whereas 
the . originals of contracts are delivered to the parties imme- 
diately afler registration, and the original of forms of actions > 
or as they are here named causes^ on which judicial decisions 
are given, are burnt by the public registrar after a period of 
seven years from the date of their registration. This distinc- 
tion in reference to the mode of disposing of the original 
instrument, in the case of wills, and in that of contracts and 

* L'eriginal du teaiament restera ioujours dSposS au Greffe, d*oh Von 
pourra se faire dilivrer un extrait, comme de tout autre acle auihentique. 

Article 20.— Apr^s renregistrement d'un testament, le Greffier pourra en livrer 
copie k qui que ce soit, comme d'un contrat, et pour les mSmes prix ; mais 
Toriginal restera toujoun depos6 au Greffe 
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judicial decisions, is material and just, being founded on the 
difference that exists in the nature of these instruments and 
the manner in which property or other rights is affected by 
them. Contracts and judicial decisions are generally executed 
immediately after they are passed, and in presence of all the 
parties ; hence no difficulty can arise respecting the conse- 
quences of delivering the original of contraj:ts to them in 
the one case, and destroying the original of causes after so 
long a period as seven years in the other, from the date of 
their respective registration. The case of wills of real property 
is very different, as their execution only takes place after the 
death of the principal party ; the instrument Which regulates 
the fate of the property to which it refers, particularly the 
rentholders and mortgagees, may be materially affected ; it 
therefore becomes in point of fact a public document, the 
original of which should always be at hand to decide any 
differences that may arise respecting it, and the only way in 
which this can be accomplished is by depositing the original 
at the record office. The parties interested cannot find fault, 
as they may easily obtain extracts which will as readily serve 
their purpose as the original, and the general rights of property 
will be the better secured, as a means will thus exist to afford 
every one an idea of the nature of the titles by which each 
has become proprietor of what he states himself to be pos- 
sessed. But perhaps the most convenient method is for the 
testator to execute two or more copies of his will and have 
them signed as originals, or after drawing up the original, get 
copies of the same drawn up, which might often save the 
executors much trouble and might prove more satisfactory to 
persons abroad to whom these might be sent, than any copies 
however authentic, from the record office. These, however, 
when duly auth^ticated by the registrar, have quite as much 
force as the original, and may always be* procured for a 
moderate fee. 
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SECTION 3. 

I 

On the Rights, Duties^ and Obligations of different kinds 

of Legatees. 

• 

After regulating the forms to be observed in making and 
proving vi^ills, as vi^ell as the manner in which parties may 
ascertain the existence of any will affecting them, and the 
fees to be paid to the greffier or registrar, into whose custody 
all wills of real property must be delivered before they can be 
executed, the law proceeds to define the rights, duties, and 
obligations of the diflPerent kinds of legatees. The principles 
referred to in this section constitute the most important fea- 
tures of the civil law, and as their introduction into our 
system of real property has only occurred within, the last few 
months, it may be proper to set them forth as understood in 
other jurisdictions, whose inhabitants in this respect have 
enjoyed advantages of which we have been too long 
deprived. It is by comparing the legislation of other nations 
with our own, that we find the safest remedies ^ for existing 
evils ; it is in watching the operations of laws in difierent coun* 
tries that their respective advantages and disadvantages may 
be duly appreciated, and that their consequences to a very 
great extent may be foreseen long before they are actually 
felt. Though we have seen what are the rights bestowed by 
the laws of inheritance on different individuals and may have 
perceived that generally speaking these rights, in reference to 
their property, were the more extensive as the ties of coosan* 
guinity were more powerfully interv^oven between the deceased 
and his heir ; the obligations derived from such rights have 
not, however, been so far alluded to ;— yet as they, in most 
instances, affect the heir of the will much in the same manner 
as they do the heir at law, it was proper to reserve the sutgect 
of these obligations for a separate chapter. The rights and 
obligations of different kinds of legatees have been regulated 
by the modern law. Their rights it will be seen have consider- 
ably augmented from the power recognized in individuals who 
leave no descendants to dispose of their real properfy by 
testamentary bequests ; a residuary legatee, when the testator 
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leaves no issue, being now entitled to take possession of all 
the deceased*s property, without any distinction of real or 
personal. The children and their issue are now the only 
heirs who can exclude a residuary legatee from taking imme- 
diate possession of all the testator's property, they alone being 
recognized in law as hSrtiiers ISgiiimaires, or heirs of his 
body lawfully begotten, consequently preferred to the residuary 
legatee for such possession. On this principle the legatee for 
a given sum on the testator's leaving no descendants would 
be preferred to the heir for the amount of his legacy on the 
personal property as well as on the real property of the 
testator, the personal property being no longer solely liable in 
the first place to pay the testator's debts, as was always the 
case before the promulgation of the new law, which has done 
away with the absolute prohibition to dispose of real pro- 
perty by testamentary bequests. 

This rule would only suffer an exception with regard to 
such real property as the testator could not dispose of by 
will, as would be the case with regard to the real property he 
might have inherited, and which, in the present state of the 
law, he cannot bequeath, unless he leaves relatives in the line 
whence that property descends, beyond the degree of cousins 
germain. This important feature in favour of the legatee, 
introduced by the modern law, not only favourably affects the 
power of disposing of personal property and real property 
purchased by the testator, but also the disposal of his real 
property inherited. 

Respecting the immediate liabilities of heirs and legatee? 
towards the deceased's creditors, we shall find them extended 
by our law far beyond what justice requires they should be, 
and that the benefit of an inventory with which the heir or 
the residuary legatee may provide himself on his accepting 
the deceased's succession as a precaution against himself being 
personally liable beyond the value of the deceased's estate to 
the creditors, was more than ever required in the Norman law 
which renders the heir and the legatee of a given proportion 
of the estate, debtors in solidum, not only for the amount the 
deceased's property may yield, but also personally responsible 
to make up towards the deceased's creditors any balance that 
may be due to tliem, after the whole of their debtor's estate 
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has been eflectually disposed of for tlie liquidation of their 
own claims.* Nor is this the only feature wherein the seve- 
rity of the Norman law is apparent ; we will find another in 
the privilege it bestows upon any heir of the deceased who 
will absolutely take to his estate, that'is to say, become at 
once responsible to its creditors, by giving the estate to such 
heir,t however distant or improvident he may be, to the 
prejudice of nearer relations, as if the commendable precau- 
tion which the latter take to secure themselves against the 
law's undue severity, and which on that very account it 
upholds them in taking, should become a reason to deprive 
them of their legitimate rights. Besides, what more can the 
creditor require than to have the whole of the deceased's 
property set apart for the liquidation of his debts, without the 
cost of any administration ? Should he in justice be allowed 
more ? 

In feet the unjustifiable extent to which the liabiUties of 
heirs, legatees, and creditors seized of their debtor's estate 

• But perhaps the rigour of our law in this respect will be best seen from 
the following recent decision of the Court, after attentively exanaining which it 
will be well if the reader feels as satisfied of the soundness of the decision as 
he certainly will of the injustice of the system. 

Anx Juf^emens et Records temn le 3 Mars, 1840, devant Manwkur U 
Baillif el neuf Juris prisens. 

La Cour, quoique d*opinion que I'ex^cuteur d*un testaoaent en acjceptant son 
execution et s'y entre-mettant sans hinifice d*inventaire, est oblige aux detted 
ei legs du testateur, aprisen consideration les circonstances suivantes ; 1^. la 
nature des sommes l^guees par Mr. Jean Le Qucsne, fils, qui se trouvaient pour 
la plupart cngag^es dans un commerce lolntain et dont le montant 6tait incer- 
tain ; 2^. I'incertitude du montant des sommes k l^guer pr6vue par le testateur 
lui-meme qui ne voulait, et ne pouvait, l^guer plus que ces sommes ne r^li« 
seraient ; 3^. les pertes impr^vues qui ont grandement diminu6 le montant des 
8ommes d recevoir par Mr. Jean Le Quesne, p^re, sans aucune faute de sa part, 
pertes qui ont eu lieu depuis le testament et ddcds du fils, et avant qu^il fut pos* 
sible au p^re de les prfivenir, a jug6 que le dit ex^cuteur n*est oblig# qu*att 
nontant du bon de la succession mobUiere du dit Jean Le Quesne^jun,^ et 
pour en constater le montant et le repartir entre les legataires au marc la 
iivre, sont le dit tuteur au dit nom, les dits ex6cuteurs de feu Mr. Jean Le 
Quesne, sen., et tous les autres legataires presens envoy ^s devant un Commis 
de la Cour, constater le montant et le r6gler entre les parties interess^es suivant 
h leur droit. 

t As may be seen from the forms by which estates pass sous benefice dHn- 
tfeniaire, wherein ft is stated that the heir claiming the benefit of such inventory 
shall only obtain it, in the event of no relation of the deceased within the seventh 
degree, presenting himself and unconditionnally accepting such estate ; or, as it 
stated, A. B. the heir, fait savoir aux habitants de eetfe ile^ que s*il y a quel, 
que parent dans le septieme degri qui ve utile se declarer nBRiTiER absolu 
of the deceased^s estate, it ait a le declarer apres la troisieme publication, 
fiiuie dt quot Mil bineftce d'intevtaire sera otiroye au dit A* B. 
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were carried by the ancient laws, the spirit of which is unfor- 
tunately but too apparent in our own, can only be refen-ed 
to that extreme jealousy which manifested itself on the 
gradual emancipation of serfs, who, on exchanging their 
condition of life tenants for that of proprietors, were subjected 
to every inconvenience that could be imposed upon their new 
condition : hence the unlimited liabilities imposed on heirs, 
legatees, and creditors, vsrhenthey administered to .the property 
of which they were ultimately to become possessed. Hence 
was the heir or legatee for one twenti^h part of the estate 
rendered a debtor in solidum for the whole claims due by it, 
as the saisi or administering creditor, judicially seized of his 
debtor's estate, was liable to be declared absolute proprietor, 
or in other terms personally liable to discharge all the clakiis 
due by the insolvent, for* the mere performance of acts front 
which the estate, so far from having suffered any injury, had 
actually derived conaderable benefit And^ on the same 
pnncipie and to the same extent was equally responsible Ae 
executor who bad incautiously, though; by no means either 
negligently or fraudulently administered, and who invested 
with the unlimited confidence of the deceased had been spe^ 
cially charged widi superintending the distribution of his 
property. " Nul saisi,'* says Mr, Du Cottite, " ne doit dtspo^ 
ser, soitpar louage ou par baux-a-rente».d'aucune partie.de 
rh6ritage saisi ; ii ne diH d^miolir, rSd^er^ o» rSparer.ies 
maisons, abattre ou epiler les arbres, faire couper ou r^ueillir 
le produit des terres dudit heritage, que pr^alablement il n'ait 
obtenu nri acte de Cour, qui fautoriiSe k"ce faire deviint uil 
commis ; sous peine, au dit saisi, manque d*avoir obtemi 
cette permission de la Cour, d'fetre dfecterfe ' saisi prppriifetajre;- 
ment du dit heritage, ayant &it acte deproprieii, et par^l^ 
asstyetii au payemenJ de touted les deiie^ et redetariceSy isoi^ 
mobiliires, ou h6r§ditale8, cpmme le propri^taire T^tait lui^ 
mfeme avant sa rfenonciation, quoique ces detteiimobiliiferesi oii 
redevances hir^ditales, fiissent postirieures k la dette du 
saisi,"* and in all probability many of them absolutely 
valueless. It was even at one time understood that the 
administering creditor who replaced a broken pane of glass^ 
without the Court's permission or the presence of one of its^ 

* Mr. Dq Comte, Precidwet en Plaidt i'lUritage, p.p« 93 et 24. 
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delegates, was likewise liable to be declared absolute propri- 
etor. So that he who had replaced a pane of glass, repaired 
an outhouse, dr lopped any of the trees, was deemed to have 
as completely rendered himself proprietor of the debtor's 
estate as if he had purposely demolished a building or sold 
any portion of the estate. 

' The recent judgments given in the cases springing oiit of 
the late Mr. Le Quesne*s estate, the small treatise on our 
system of judicial expropriation or Safsie,* and Mr Christian's 
remarks on the nature of the acts which render the executor 
and administrator dr heir personally responsible for the 
deceased's debts, all demonstrate the unprincipled source 
whence spring these undue liabilities of heirs, executors, and 
sadsis or assigns/ who should never be made personally 
nesponsible towards, the parties, to whom an account of their 
respective administration is due, when these have, though in 
some instances pef'hapfi carelessly, yet on the whole dis- 
charged their duties without fault or fraud.f Such are the 
consequences to which ;our laws on wills and inheritance stiil 
expose those whom it can only be their object to benefit 
But of such results, as of the sources whence they sprang, it 
may be said that they have outUved their time, tempore senes- 
€unt et evanescufiL^ 

But for these imnatural consequences springing from the 
woret of political: (purposes to which the laws of inheritance 

* II itnporte, sans doute, que radniinistrateur d*an bien soit tenu dWe res- 
t)Onsabi]ite, mats dire qu'ttne D6g:Iigence ou iine facte legate sersi dans le cas de 
miner. un particulitr, quisoovent trsnraille pour autrui plutot ^que pour Ini- 
indme, et donne son tenia, ses peines et encore une partie de ses frais k la 
maslsi^ des cr^anciers, ce seralt tonlber gratuiteraent dans une s^v^rite excessive, 
toujours condaoinabie quand elle n'est pas condamn^e par une loi bleu formelle. 
— II n'y en a point ici. 

Et quel eifet pourrait-on esp6rer d*Une piireille 66v6rit6 1 Celui que la crainte 
seule a d^jk produit sur i'esprit de ceux qui ontcrA k la lettre tout ce qa*on 
leur a dit du danger des saisies. Des personnes de lortune et respectietbles out 
^t6 decourag^es de Tentreprendre, et la plupartxint ^i€ sbandonn^es k des iodi- 
▼idiis qui se sont enrichis aux d^pens dc» creanciers. Chap. 8. Des droits et 
devoirs du saisi, par feu Mr. Jeremiei p. 36, 

t ^^ bis notes on Black8tone*s Commentaries, cbap. 89, p. 507. tt is held 
that; the least intermeddling with the eff\6ci$oi the estate, even miHiing cows, or 
taking a dog, will constitute an executor de ton tort. Dig, 166. An executor 
of bis own wrong Mrill be liable to an action, unless he has delivered over the 
goods of the intestate to the rightful ndroinistriitoir before the action is brought 
against him. And he cannot retain the intestate's property in discharj^e of his 
(own debt, although it is a debt of a superior degree. S T. R« 690. 9. T. R. 100. 

t Cujas. On the law. I. ff. Dt jmiiiiaM jure. 



ON WILLS. 191 

and wills have been so frequently rendered subservient, one 
might have imagined that were the dictates of the law of 
nature any where to be found, it would be in those regulations 
which have for object the transmission of property accordii^ 
to man's* affections and commands. Yet in none have the 
rules of the latter been more frequently sacrificed to state 
policy, nor in any do we find governments so often deviating 
from strict justice as in theses respecting which it is so inces- 
santly proclaimed that the private advantage of individuals 
must make way for .the benefit of the state. Hence the 
variety of forms they assume in different communities ; hence 
so rarely do we find the laws of inheritance conformable to 
that law properly so called^ which, springing from etemsl 
wisdom and immutable as that wisdom, existed before it 
was engraved on stone, or traced on canvass.* Why thenf be 
surprised that in the administration of such laws, justice, 
should so rarely assume the ascendancy, when their very basis 
is opposed to all justice, or at least to that principle which has 
been so admirably described as " La veritable justice, la vraie 
philosophic, la sage application des lois aux cas particuliers ; 
en un mot, ladroiture dejugement que la raison naturelie, 
telair^e et dirig6e par Tesprit des loix, inspire aux juges pr6* 
posies pour rendre k chacun ce qui lui appartient"t ' ■ 

So then true justice must always be conformable to hw, 
which means any thing but that law should be rendered 
Subservient even to justice ; it was of this latter species of 
justice that the suitors of old said, que Dieu nous garde de 
V6quii6 du Parlement, because such< justice was made the too 
pliant instrument of its administrator's caprice and arbitrajy 
rule : hence the remark of the great genius of antiquity, that 
there can be no justice where there is no law, or what, is 
tantamount to it, where its administrators subvert it, by devtal* 
ing at pleasure from its decrees, — Omnia sunt inceria cum a 
jure discessum est. Nee prosstari quidquam potest quale 
futurum sit quod positum est in alteriusvoluniate nedicam 
libidine.X But perhaps the effects of an unjust, because ille- 
gal, judicial decision were nevermore admirably demonstrated 

* De legibus. Lib. 2. cap. 4. 

t Emerigon. IUm Auur antes. Chap. 20, sec. 5, No. 2, EquiU, 

X Cicero ad familiares, lib. 9, epist. 16. 
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than in the following exposition by Bacon, wherein he shows 
that the Judge who causes at his will the property of his 
neighbour to change hands, is far more guilty than even the 
culprit who displaces that neighbour's landmsu'ks, and in the 
same proportion that, as the latter, only commits one unjus- 
tifiable act against the commands of justice, the other poisons 
the very fountains of all justice, which, from being the guar- 
dian, then degenerates into a curse to mankind : Maledictus 
sit, ** inquit lex," qui ierminum temv movet aniiquum. Sane 
qui lapidem fines disiinguentem Jransposuii, culpd non 
caret : verum judex injuitus tile est qui pracipui terminos 
immutat^ citm de terris et rerum proprieiate iniquamfert 
aenteniiam. Ui*a certi iniqua sententia plus nocet quam 
eaempla plurima. H^bc enim rivulos iantiim inficiunt^ itl^ 
autemfonies.* And if the truth of these remarks apply to 
all nations and to all Courts of judicature, in none are the 
effects of such decisions more seriously, felt than in infedor 
thbunals, where the judge from his personal acquaintance 
wtth most suitors, is apt to have his judgment the moit 
powerfully warped as the limits of bis jmsdiction are the Biore 
circumscribed, and that his pr^tidices increase with the nar- 
row;ness of the circle within which they are confined. Tbiey, 
of all other administrators of the law, need call to mind that 
their conscientious motives are not always proof agsonst 
remorse, and that their minds can never be moiie powerftflly 
secured against its harrowing influeoce, than by strictly 
adhering to the principle that the conscience of the legislator 
is superior to that of the judge, or indeed of any man, and 
that amscientia legis vincit consdeniiam hominis. 

On attentively examining the principles which should 
obtain on die subject of the liabilities of heirs, executors, and 
a8Bighs,.it is easy to see how &r justice would be secured in 
rendering them merely responsible for the quota they jtake in 
the deceased's estate, and not in soUdfum for the whole. . As 
to their responsibility whilst in possession of the debtor's or 
deceased's estate, in the absence of aU law, they neeld no 
ionger fear being declared absdute* proprietors, or^ in the 
words of Monsieur Du Comte, personally liable, whilst they 
confine themselves to acts of mere administration by taking 

* De officio judicis. 
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proper care of the property entrusted to them. — For instance, 
the administrator who would now build a house on an estate 
en saisie, repair delapidated buildings, and otherwise really 
improve it, might rest under no apprehension of being con- 
demned to pay all the debts due upon it ; the loss of his outlay 
would be all to which he could be subjected for not having in due 
season applied to the proper authority for its sanction to such 
outlay : and this should surely be deemed a sufficient penalty 
for such an oversight. As to milking the cows, or replacing a 
broken pane of glass, without a specific authority from the 
Court or the presence of one of its members, being deemed on 
the part of the heir, assignee or saisi, a sufficient presumption 
of a desire on his part to render himself absolute proprietor, 
they may be fairly set aside as the dreams of gone-by times, 
as the summum jus and summa injuria^ as the evils of a 
system which appears to have been framed with any object 
but the speedy distribution of the debtor's assets among his 
lawful creditors, since we find that six years did not then 
suffice to terminate a saisie which is now easily done in two.* 
But the reign of all these dilatory, unsatisfactory and litigious 
processes is past for ever, tempore evanescunt. 

Now all this severity, as that before mentioned, respecting 
the unlimited liability or the responsibility in solidum of 
heirs and executors, tended to prevent heirs who were in good 
circumstances taking to the deceased's estate, and to encourage 
needy ones who had nothing to lose in seizing upon what 
they anticipated might ultimately leave them a portion of the 
spoil for their pains. Hence it is easy to see that relaxing 
the severity of our laws with regard to the liability of heirs 
and legatees is only doing what has been so far constantly 
practised for the general advantage of debtors and creditors, 
and no stronger arguments can be adduced in favour of such 
relaxation than are to be constantly derived from the examples 




cofftMunSment reque qu*il est tenu de faire xmider la saitie dans six ans, d 
peine d'etre declare saisi propri^taire ; outre qu'il ne depend pas toujours d*un 
saisi de terminer la procedure dans ce terme^ tout long qu*il paraisse^ I'ordon- 
nance du 17 Janvier, 1708, exige seulcment que le saisi ouvre un regJtre, "et 
apr^s qu'il sera clos, qu'il fasse venir aux plaids d'h6ritage les affieffeurs" dans 
six ans. Chap. 8. Des droits et devoirs du saisi, p.p. 83 ct 34. 
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of those ancient and modern nations, the excellence of whose 
laws only shone forth as the noblest of their achievements, 
after they had succeeded in banishing undue severity as well 
from their civil as from their penal codes. 

The modern law commences by regulating 
the rights of the universal legatee. 

Article XXI. 

In the event of a universal legacy, that is to say, when the testator 
shall have given to one or several persons the whole of his real property 
disposable by will, or the residue thereof if there are other legacies, the 
universal or residuary legatees shall be entitled to take possession of the 
entire real property disposable by will, without being obliged to ask 
delivery thereof from the heirs.* 

As no owner of real property can bequeath any portion of 
it if he leaves issue, the framers of the modern law gave the 
possession of the deceased's property to the universal legatee 
in preference to his heirs who, as we have seen by the four- 
teenth article, can be no nearer than collateral relations, and 
who by the common law of feudal countries are not always 
entitled to the possession of the deceased's estate as is the 
lineal heir. In this respect universal legatees, in regard to the 
possession of the goods bequeathed, are placed by the above 
article in the same state as they are by the French code, that 
is to say, when the testator leaves any issue or ascendants, 
the universal legatee must claim possession of the property 
bequeathed from such lineal or ascending heir, but when 
there exists no such heirs then he is entitled, as he is here, to 
the absolute possession of the property bequeathed. By our 
laws, however, the ascending heir is not entitled to this pos- 
session, so far indeed from being under any circumstances 
entitled plenojure to a certain portion of his descendant's 
estate as he is by the French code, he is excluded by brothers, 

* Le Ugataire universel a deplein droit la saisine de rentier des effeisf 

dont I*hir6dit6 se compose. 

Article 21. — Dans le cas d'un legs universel, c'est-^-dire, quand le testateur 
aura donne d une ou plusieurs personnes Tuniversalite de ses immeubles dispo« 
nibles par testament, ou du r^sidu d*iceux, s*il en avait fait d'autres legs, les 
l^gataires universels ou residuaires seront saisis de plein droit de rentier de la 
succession h^reditale disponible, sans fetre tenus d*en deinander la d^livrance 
aux beritiers. 
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sisters, and their descendants in the collateral Une^ which does 
not appear altogether reasonable. Nor will such a system 
tend to discourage wills, it being much more natural for a 
child to prefer bis parents to his collateral relatives than to 
allow the latter to exclude his parents. To have effectually 
checked the progress of testamentary bequests, the reformed 
law of inheritance should have cherished the principle of 
affection much more powerfully than it does, by preferring 
parents to collateral relatives, and allowing in every case grand 
nephews, who had lost both their parents and grand parents, to 
succeed with nephews and uncles to their grand parent's 
succession, as they still do in some instances. Strange incon- 
sistency, legislators wish to discourage wills, and yet they 
disinherit the very persons who, from their age and position, 
possess the strongest claims on man's affection and regard ! 

In comparing the text of the twenty-first and four following 
articles of the modern law on the nature of residuary and 
special legatees, and legatees to whom an aliquot portion of 
the deceased's property may have been given,vwith the 1003, 
1009, 1010, 1014, and the 1024 articles of the French 
code, which define the nature and point out the various rights 
and liabiHties of the different kinds of legatees, and comparing 
all these articles with the remarks of the Court's committee 
thereon, it will be easily seen that they had the French code 
before them in drawing up the regulations which refer to 
these various rights and obligations, as contained in the 
modem law. We confess that whilst thus engaged on that 
code they might have extracted a few more salutary principles 
which would have been a boon to their country ; that contained 
in the 91dth article, for instance, which allows a testator under 
any circumstances the free disposal of at least one-fourth of 
his property to whomsoever he pleases, a principle which ere 
long will be the law of the island. But this apparently would 
have been requiring too much, since a person leaving a cousin 
germain is even now debarred from disposing of any portion 
of his real property inherited, if that relation springs from the 
line whence such property is derived. In fact the Court's 
committee, as most other judicial committees, was too 
strongly biassed by antique reminiscences to allow them at 

once to mete out such a measure of reform as would have 

2b 
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put oft' its further consideration for an indefinite period. 
Those solemn discussions concerning the respective rights of 
the heir at law and those of the heir of the will, which nations 
in their progress towards civilization have always to undergo, 
were again opened, and as usual decided in favour of the 
former ; not, however, without making considerable conces- 
sions to the latter. Here again we find the owners of real 
property regaining some portion of their unquestionable rights, 
however unnecessarily entrammelled by the impolitic restric- 
tions of a gone*by system. It would have been wise to have 

thrown them aside altogether, but the "prestige qui 

tend a maintenir la vfen6ration, qui se trouve naturellement 
chez presque tons les peuples pour leurs anciennes lois/* was 
too strong to be so soon overcome. As the local authorities 
adopted the reasonable principles of the modern law of 
France with regard to the immediate possession of bequeathed 
property, la saisine ISgale, at the testator's death, as is laid 
down in the code, and which formed the common law before 
the revolution, why not have followed their regulations also 
in reference to his right of disposing of his property by 
testamentary bequests ? The manner in which this question 
respecting the immediate possession was disposed of by the 
framers of the present code is thus referred to by an eminent 
civilian : — " A T^poque oil le code parut," says Mr. Touiller, 
** la France fetait diviste entre deux usages absolument oppo- 
ses. Dans les pays de droit 6crit,* c'^tait en premier ordre la 
volont6 de Thomme qui feisait les hferitiers ; les institutions 
d*h6ritier fetaient le droit commun : les h^ritiers du sang 
n'^taient appel^s qu'en second ordre, et seulement k d^faut 
d'h^ritiers testamentaires ; ces derniers 6taient saisls de pleia 
droit de la succession. La presence m6me ou le concours 
des legitimaires ne faisait point cesser cette saisie. Les 
l^gitimaires n'avaient a exercer qu'une action en partagct 

" Dans les pays de coutume, au contraire, la loi seule faisait 
les h6ritiers ; elle n'en connaissait point d'autres que ceux du 
sang. L'insjtitution d'heritier fetait proscrite, ou n'avait que 
la force d'un legs, quand mfeme ce legs edt emport6 tons les 
biens du dfefunt; Les h^ritiers du sang 6taient seuls saisis, 

• That is to say, in the French prcyvioces South of the Loire. 
^ 43omat, liv. 3, tit. 4, sect. ^, p. ft, ptgt 458. 
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teuls repr^sentans de la personne du d^funt. Ainsi, point 
d'h6ritiers testamentaires. 

" Entre ces deux legislations oppos6es, le code a pris un 
parti mitoyen,* qui derive des principes adopt^s sur la dis- 
ponibilitfe des biens.f Celui qui a des descendans ou (in 
France) des ascendans, ne peut disposer par testament que 
d'une partie de ses biens : en ce cas, les* h^ritiers du sang 
sont les seuls h^ritiers, les seuls saisis par la loi avant la dili- 
vrance des legs. II n'a paru ni juste ni convenable dediviser 
la saisine legale, pour y faire participer des Strangers appelis 
seulement par la volont^ du d^funt. La disposition de la lot 
Temporte sur la volontfe de rhomme."$ 

" Mais k regard de toutes personnes autres que les l^giti^ 
maires, c'est-a-dire les descendans et (in France) les ascendans, 
il conserve la qualitfe et les droits de l^gataire universel ou 
d*h6ritier testamentaire, mfeme contre les autres h^ritiers du 
sang, qui, sans sa presence, concourraient avec les l^gitimaires* 
Par exemple, le dfeflint a laiss6 pour successibles sa mire et 
ses frferes et sceurs, et institu6 un h6ritier testamentaire ou uii' 
l^gatarre universel de tons ses biens ; la mire seule est saisie 
respectivement a Thiritier testamentaire ou ligataire universel. 
II est obligi de lui demander la dilivrance, mais il est saisi 
vers les frires et soeurs qu'il exclut. II est saisi vers les liga- 
taires particuliers qui doivent s'adresser ilui pour lui derftander 
la dilivrance de leurs legs, qu'il recueille par droit d'ac<itx)iS8e- 
ment, en cas de rfenonciation ou de eaduciti. Enfin, -il.est 
saisi k Tigard des crianciers de la succession, qui ont contre 
lui une action directe et persohnelle comme reprisentint le 
difunt, outre Taction hypothfecaire comme possesseurd^s biens. 

" Si le testateur n'a ni descendans (ni en France des ascen- 
dans), il peut disposer de Tuniversaliti de ses biens sans ^ucune 
reserve : en ce cas, les hferitiers du sang tie sont appelis k la 
succession qu'en second ordre, et seulement k difaut de testa- 
ment. Le testateur peut alors se nommer un successeur ou 
reprisentant universel ; en un mot, un heritier proprement 

* Cette distinction raisonnable entre le cas oa il y a des h^ritiers qui onCune 
reserve et celui ou il n*en existe pas, est due k Mr. Cambac^ris. 

t The law of Guernsey is the same i» principle. 

t This U also conformable to the law of this island, only that parents or 
grand pfuents form no obstacto to a if8tat0£.'t t^taunthinff the wUolt of hiireal 
and ptrioDal property. w. . 
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dit Sous quelque nom que ce successeur soit nomin6» 

la loi le declare s^isi de plein droit de ioute la succession par 
la tnorl du testaieur,* sans qu'il 9oit tenu de demander la 
dilivrance aux hiritiers du sang> qui sont excius par sa pre- 
sence, et qui ne sont appel6s qu'4 son d^faut. £n un mot, 
les h^ritiers et les l^gataires universels succ^dent a Tuniver- 
nalit^ des droits actifs et passifs de I'h6r6dite ; ils sont done 
h^ritiers dans le sens I6gal de ce mot : Hi qui in universum 
jus succedunt haredis loco habeniur,f La loi ieur d^f^re de 
plein droit la. saisine legale,!]; comme, a Ieur d^faut, elle la 
dkf^ve aux h^ritiers du sang.*'§ 

In fact the principles set forth in the preceding paragraph 
constitute the law of this island, only that with us the imme- 
diate possesion of the testator's real property is given to the 
lineal heir alone, exclusive of the parents, whose presence is 
DO obstacle to a person's bequeathing the whole of his real 
property, whether purchased or inherited. 

We shall see by the twenty-second article that, here as in 
France, the heirs, and the universal and residuary legatees are 
alone entitled to the immediate possession, and that all other 
Ic^at^ must claipr^ .their legacies from the heir or residuary 
l^tee. 

Having thus seen what constitutes a universal legacy or 
residuary legacy, on examining the tweoty-fifth article, which 
should have been the twenty^third, we shall see how the 
resp^tive rights and obligations of residuary legatees are 
l^fm^d, here prei^ising, however, that these rights and obliga- 
tions are precisely the same as those of the heir at law, the 
residuary legatee of raaJ property in Guernsey being in fact 
constituted the heir of the will, a designation known in the 
Roman law as insiilHiio k^redis^ the institution of an heir, 
according to wt^ch, a will properly speaking was only 
designated as such which contained this institution, QMinqiie 
verbis potest facers Usiamentum / 14/ dicat^ Lwius Titiufi 
mihi hmes esto^% an4 the will itself being defined aiji act 

• Article 1006 du Code civi^. 

t L. 128, sec 1. Bm Regulit JmrU. 

X Article 1006 du Code cMl, as w«tave already 

^ Aitlok $24t du iii6m« Code. 

f L. ]. Sec. 3. ft De hindibtie insHiMeniU; 
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by which a certain thing is desired to be performed after its 
author's death : Testamentum est voluntatis nostras justa 
sententia de eo quod quis post mortem suam fieri velit.* 
The residuary or universal legatee is then to all intents and 
purposes the heir in law, and whatever name may be given to 
the instrument establishing such a personage, he is neverthe- 
less the representative of the deceased, and as such the heir of 
his will, his rights and obligations being in every sense the 
same, as far as his property is concerned, as those of the heir 
of the body. And for the correctness of this assertion we 
have the distinct authority of the law itself, verbis legis duo* 
decitn tabularum his, uti legassit sua reiy itajus esto, latis* 
sima poiestas tributa videtur et hceredes instituendi et legata 
ei tiberiates dandi, tutelas quoque constituendi. Sed id 
inierpretatione coangustatum est vel legum, vel auctoritaie 
jura co7istituentium,f But, however subject to judicial 
interpretation the dispositions of a will might be, its 
authority once satisfactorily ascertained was nevertheless 
tantamount to Law : Disponat unusquisque super suis^ ut 
dignum est^ et sit lex ejus voluntas,^ 

The residuary legatee, the heir at law, the executor of a 
will, as the creditor making himself tenant of his debtor's 
estate, are all personally answerable for the obligations of the 
deceased, they in fact are his representatives, and as such are 
styled in our law his dibiieurs d'aventure^ that is,each beconies 
the responsible debtor towards the respective creditors, as well 
of the deceased as of the bankrupt. 

After thus de6ning the rights and obligations 
of the universal legatee, those of the legatee of 
an aliqoot portion of the estate, and those of 
the special legatee or party entitled to any 
definite portion, we shall, following the ofder 
laid down in the law, first examine the rights 
and obligations of the legatee of an aliquot 

* L. 1. ff. Qui tntam^nia facert potsunt, 
t L. 120. ff. De vwhorum tiffnificQiion: 
t Not. 28, ctp. ». 
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portion of the estate, known here jeis the legatee 
a Hire universeL 

Article XXIL 

Legatees d litre universel, that is to say those to whom the testator shall 
have bequeathed a given share of the real property which the law 
allowed him tol dispose of by will, shall be bound to ask the division 
thereof from the heirs or residuary legatees, as the case may be, which 
latter shall be entitled to seize or possess themselves of the property.* 

By comparing the text of the twenty-first, twenty-second, 
and twenty-third articles it is easy to see that there are three 
kinds of legatees, — the universal or residuary legatee,— -tbe 
legatee of a certain share of the testator's property, such as 
one-half, one-third, or any other aliquot portion, — and the 
legatee of a particular thing, *such as a field, a house, or any 
other definite object as would be the legacy of all a person's 
funded property, all his furniture, or any other distinct object 
belonging to him. Residuary or universal legatees generally 
come in for the greater portion of the testator's property, and 
on that account are viewed by law as representing the deceasedi 
whose obligations they in consequence are bound to discharge, 
and, as stated in the twenty-fifth article, they are as the heir 
liable for their proportion of real charges due on the whole 
estate, and also for their proportion of the excess of personal 
liabilities, should the personal property of the testator be found 
insufficient to discharge them. On the other hand, the legatee 
of any definite portion, or, as the French have it, d titre unu 
versel, can only be called upon for a similar portion of the 
debts, such as, if he receive a legacy of one half or more of 
the assets, so in proportion will he be liable for the debts, as 
the legatee of a certain object is only liable for the debts due 
upon, or in consequence of such object. Yet it may never- 
theless happen that the special l^atee may be by far the 
most, and the residuary legatee the least, benefited by the 

* Le Ugaiaire a tit be asiysBSBL n^etl paint saisi de plein droit de 

I'hMditif maiM e$t tenu de demander la dSlivrance aux kMtiera 

ou Ugataires invettia de la $aisine. 

Article 92.— Les l^gataires k titre universe), c*e8t-a«<lire, ceuz auxqaels le 
tctteteur aura doDn6 une qaotepart des immeubles doot la loi lui permet de dia- 
poitr, seront tenus de demander de partager avee les b6rltiers ou les I^gataires 
rteMatiret, mIod It cat, letqtifls seront Mfirii dt pltio droit de la tucctssion. 
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testator, as would be the case where a person possessing the 
bulk of his fortune in a certain stock, would leave the whole 
of such stock to one individual, and the remainder of his 
effects, which might be of comparatively trifling value, to 
two or more individuals ; these would, in the first instance, 
have personally to bear the whole burthen of the deceased's 
debts on their proportion of his assets, before the special 
legatee could be called upon for any portion, so that their 
qualification of universal or residuary legatees, which, in most 
instances, might be deemed most advantageous, would in this 
peculiar instance have quite an opposite tendency. These 
consequences flowing naturally from the nature of testamen- 
tary bequests, are applicable not only to the modern law of 
Gaernsey, but to the general law of Nations, which also 
ordains that the legatee of a certain proportion, as the special 
legatee shall require of the heir or of the residuary legatee 
when any has been appointied, to be put in possession of bis 
proportion of the testator's effects, or of the object specially 
bequeathed. In one word, the residuary legatee, as repre- 
senting the deceased, is alone entitled to the possession of all 
his effects, and it may be said of him as of the heir, that the 
legacy must come through his hands into those of the legatee 
which, on that account, was defined by the Roman law a gift 
to be paid by the heir, donatio a defancto relicta et ab 
hierede prassianda.* 

The two following articles define what in law 
is meant by a special legatee and what are his 
rights and obligations. 

Article XXIII. 

The special legatee, that is to say one to whom a definite object shall 
have been bequeathed, shall be bound to ask the delivery thereof from 
the heirs, or residuary legatees, as the .case may be.f 

* See. j, Inst. d€ legatii. 

* + Le Ugatatre p4rticulibr doit tot^oun demand§r la poaession de 

VhMlier ou Ugaiaire investi de la saiiine. 

Article 28.— Le legataire particulier, c>Bt-a-flire, celui auquel un objet d^a^i 
aura etk I^gue, sara tenu d^en demandtr la d^livraoce auz b^titicra ou aax 
l^gataires r^duaircB, salon Ic cas. 
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By this article the special legatee, before he can take pos- 
session of the object bequeathed, must apply to the heir at 
law, however distantly related, when the testator has left no 
residuary legatee, or to the residuary legatee himself when one 
has been appointed. This naturally supposes that the testator 
leaves no descendants, for in that case the descendants under 
any circumstances would be seized of the testator's effects, 
according to the well known axiom, le mart saisii le vif^ 
Besides, it is only when the testator leaves no descendants 
that his will of real property is valid. 

The following article refers to the obliga- 
tions of the special legatee. 

Article XXIV, 

The special legatee shall not be liable to anything beyond the real 
charges to which the property bequeathed to him was specially held, 
unless the other properties of the estate should be insufficient to pay 
the testator's debts.* 

This is conformable to the common law, but the testator 
may impose on the heir or residuary legatee the obligation to 
pay off the liabilities due on the property bequeathed, and if 
the rentholders or mortgagees would not allow it to be ren- 
dered free, the heir or residuary legatee vrould nevertheless be 
held to give the special legatee an equivalent in some other 
shape, in order that the testator's will should be accomplished. 
After stating that the will comes into operation at the moment 
of the testator's death and that the rights of the legatees are 
thereby irrevocably fixed, the same thing, Mons. Touiller 
observes, cannot be said of the possession of the objects 
bestowed as legacies, vrhich> m the absence of a residuary 
legatee, ifnust be claimed from the heirs. " Si la proprifet6 est 
transftr^e de plein droit aux ligataires, il n'en est pas ainsi du 
droit<ie possession qu'ils sont ordinairement tenus de demander 

r 

* Le Ugalaire particulier n'esl pas tenu au-delk de$ charged dont eti 

grivi Vimmeuble Ugu^ quand le riliquat de la auccesiion 

auffit au paitmeiti det deliet. 

Article 24.— Le l^gataire particulier ne sera tenu que des charges r^elles au;c- 
^Qcflles le fbnds qui lui aura 6(6 I6gu6 est pfirticuliftrement affects, h moins ^e 
)e« aotroif biens 69 h suceessicm ne sttfllMttt ^% pour payer les dettes dues ttrr 
icelle. 
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k rh^ritier suivant la nature des iegs que les lou d^finissent 
wne donation qui doit fetre d^ivrte par rhferitier, doncUio a 
deftmcto relicta ei ab htserede prcesiandaJ* 

** Le l^gataire ne peut done se mettre m possession do sou 
autorit^ privte ; il n'a point la s^isiae de son legs, Iiors uu 
seui cas, celui d'un i^gataire universe}, pu h^ritier testamen- 
taire institufe dans un testament public paf un testateur qui 
n'a pas d'b&ritiers auxquels une quQtit^ de ses biens soit 
r£serv6e par la loi. Dan$ ce cas unique, le 16gataire universel, 
ou h^ritier institu^, est saisi de plein droit par la mort du tes^ 
tateur, en vertu de la rfegle le mort saisit le vif> sans fetre tenu 
de demander ni d^livrance aux li^ritier^ du sang, ni envoi en 
possession a la justice."* 

The obligations of the special legatee are fixed by the 
twenty-fourth article, much after the same principles as those 
professed by our author, who also expressly states that the 
special legatee is only bound to pay off the legacies v^hich 
the testator has ordered him to discharge ;«'' Lea l^gataires 
particuliers ne.contribuent qu'i Tacquit des legs dont its sont 
chargte par le testateur.-*t From these principles it may be 
inferred that the special J^atee is preferred oq the whole of 
the testator's effects for the payment of his legacy^ both tp 
the residuary l^atee, and* to the legatee of any definite portion 
of his succession, in the same manner jas the latter is himself 
preferred to the residu£uy l^atee. 

Id the following article thie obligations of 
the residuary legatee, and of the legatee of a 
certain proportion of the whole of the testator's 
effects, better known here ^s legataire a tUre 
universeiy are defined. 

* 

Article XXV. 

Legatees d titre universel shall be liable, in connection with the heirs 
or residsary legatees, for their proportion of such real charges as are 
due on the whole estate generally, and to vrbUti no separate part 
Hiiereof is specifically liable. They shall, in the same Hianner, be liable 

* Du Droit Civil, tome 5, sect, 6, Sur Veffet diss leffi, page 621, No. ft«^. 
t Ibia. page561, No.tWO. 

2C 



204 ON WILLS. [Art XXV, 

for their proportion of the excess of personal debts, after all the per* 
sonal property has been applied to the discharge of the same.* 

Tliis is one of the most important articles of the modern 
law, as it regulates the respective rights and obligations of 
legatees and heii:s, in reference to the property of which heirs 
and legatees may become possessed. As a general rule the 
legatee, as tbd hejr, is respciinsible for the debts of the deceased, 
in proportiori to the sums be receives from the testator's for- 
tune, and when they have accepted a bequest or taken posses- 
sion of the deceased's effects without. taking the precaution of 
making a judicial inventory ,t they are liable to make up to the 
creditors of the deceased from their own property, aiiy 
deficiency that may arise from his own assets. In this respect, 
heirs, executors, and creditors becoming proprietors of their 
insolvent debtor's estates, are placed upon the same footing 
by the law of Guernsey ; all, as a general rule, aire liable for 
the dfebts of the deceased or of the bankrupt whom they in 
fact repreJ^tft, even beyond the value of the assets they 
receive fr6m his'pr&pfertyj'pf w^hich they become the owners; 
and that such is the* feet may indeed be clearly inferred from 
the tert]i^s in whiqh the last clause.of the twenty-fifkh article 
i$ drawn up, it being therein stated that universal 'legatees 
shall be liable for their proportion Of the excess of persbhai 
debts after all the personal property arising from the estate 
has been applied to its discharge. By "the common law of 
patioiis special legatees are not thus liound to make up from 
their own property to the deceased's creditors the deficiency 
that may arise from his not leaving a sufficient amount to 
liquidate their claims, because in point of fact such legatee 
can never be said, — as the universal legatee, the executor, and 
the legatee of a giv6n portion, — to represent the deceased, nor 

* Le iSgataire universel et le I^gataire a Hire universel^ $era ehaeun 

pour 8 a portion respective tenu des charges imposies sur tefonds 

legu6 mSme pour le-surpLus desdettes mobilidres quand 

elles excddetit Vactif de la succession. 

Article 25.— ^Les leg^taires k titre universel seront teaus, de coneutrence avec 
les h^ritiers ou ' les 1^g;&taires -r^sidualres, pour lear proportion des charg^es 
rfielles qui sont dues g&6ralement sur tout l^b^ritag^e, saos avoir de foods speci. 
fique. lis seroDt aussi tenus de la inline mani^re de leur proportion de Texc^- 
dent des dettes mobilieres, aprds que tout le mobilier de la succession aura €i€ 
employ 6 k les acqultter. 

t Here known by the technical denomination of f< B^n^fice d*lQventaire.*' 
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would such legatee be bound to do so here, in consequence of 
the special discharge set forth in his favour ; all that he is 
sut^ect to is the loss of the whole or part of his legacy, as 
may be seen from the following text of the tweuty-fourth 
article, wherein it is stated that the special legatee shall only 
be liable to pay the real charges due on the object bequeathed, 
and that should there not be sufficient assets in the testator's 
estate to pay his creditors, he then loses his legacy, or in other 
terms, " the special legatee shall not be liable to anything 
beyond, the real charges to which the property bequeathed to 
him was specially held, unless the other properties of the 
estate should be insufficient to pay the testator's debts," 

Very different are the obligations of the universal legatee, 
or the legatee d iiire universel, that is to say, of a given 
portion of a deceased's effects, they representing the deceased, 
must pay all his creditors if they take to his assets, or as it is 
usually expressed in law phraseology, he is bound uUra vire9$ 
and as stated in the twenty-fifth article : ** legatees a iiire 
universel are liable for their proportion of s^ch real charges, 
as are due on the whole estate generally, and to which no 
part thereof is specifically liable." Nor do their obligations 
rest here, for by the very next clause their liability is extended 
to pay the testator's creditors generally, whether they be 
registered or not, should he not leave sufficient; assets for that 
purpose, as may be seen from the following terms : " they 
shall in the same manner be liable for their proportion of the 
excess of personal debts, after all the personal property of 
the estate has been applied to the discharge of the same." 

From the foregoing observations it is easy to perceive that 
the universal or residuary legatee, the executor of a will as 
the heir and the legatee for a given portion of the estate, are 
one and. all bound in solidum, towards the creditors of the 
deceased whose estates they accept, and that there is none but 
the special legatee, who, by abandoning his legacy after even 
his acceptation of it, is exempt from such liability, a very 
great privilege peculiar to himself. By the Roman law and 
by the common law of ancient France, as well as by the 
modern law of that country, the heir who accepts the 
deceased's estate though bound towards the creditors beyond 
the value of the property he receives, yet is not bound 
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beyond hi« propMDrtion witb. other heirs^ Thus a Either dies 
leaving tVvo children an estate trorth <£2,000> and ^£4,000 in 
debt ; the sotis are only personally liable for jCS/XX) each, or 
in this instance one half beyond what they receive; but, by 
our (aw, conformable in this respect to the Nonnan law, the 
case is diflTererit^ the heir who accepts, beeomes ipio jure 
liatble in selidum towards dl the deceased's creditors^ Though 
iuch a liability migtit af^pear favourable to ibe creditors^ yet 
in point of fact its tendency is the very reverse, as honorable 
heirs often abandon silcces^ons vdiich they would otherwise 
accept though at a trifling loss, and make the most of their 
deceased author*8 property, being deterred from the extent 
of the liability vrhtch an acceptation of the succession, in- 
volves, and are thus constrained to abandon it So that as 
Pothi€t very justly observes, by means of this joint Uability 
the heir who only represents the deceased to obtain a portion 
'^f his property^ is nevtertheless bound to pa!y all his debts, a 
principle which implies as great a contradiction as an injustice 
in reference to tihose which should obtain in the law of iiibe* 
Htance, " La division des dettes entre les Writiers," saj^ 
Pothrer, " Stait de droit commun en France, il n'y avait 
exception ^pie daws deux ou trois coutamcs (of which Nor- 
mandy was one) qui ^taient asse^ d^isK)nnableB poor oUiger 
toils les b^ritiers au paien^ntdes dettes d'un d^funt coBoan^ 
si plusieiirs pouvaient 'succ^der fn selidmm aux droits d*une 
personne. Hori ces coututties chaque hferitier est teau des 
dettes pour la'part dont il est rbferitien^'* 

Respecting the obligations of the hesrs, he nevertheless 
declares that the commofi law in regard to inheritance {ntles 
that the corheh', though liable only for his portion of debts 
according to the proportion to vtisich he is entitled in the 
inheritance, is nevertheless held to discharge such portion, even 
though it should exceed the amooat he actually recd^els. 
** La seule difi£rence>** fiajrs he, ^ entre un h6ntier unique ek. 
fles hferitiers pour pafrtie, e^ que les hfiritiers pour ,partie ne 
sont tenus des dettes que 'poirr la in^me partie dont ils aont 
liferitiers, an lieu que IVniiqwe bAritier «Bt tenudu total des 
dettes, mais ils convienftent ^n- ce point que Thiritier f>oi0r 
parde, par exemple rh^ritier du quart, est tenu du qcuirt des 

* Des Soceea^nB, ehap. % ftft. 3, 8«ct, 3, p, sn^ 
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dettes au*dali de kt valeur du quart de» bieos auquel il sue* 
c^de, de la mftcne manidre que Th^ritier unique e^ tenu du ' 
total des dettea au-dela de la valeur du total des biens* 

** Notre rfegle ne souflre d'exception qu*i T^rd des h6ri- 
tiers sous b^u^Sce d'inventaire,"* 

According to these rules of partitioning the debts among 
the heirs in the same proportions as each divides the succe&f 
sion, and not rendering any one in particular debtor in solidum 
for the whole, a nephew coming by representation to one 
tenth portion of his uncle's succession w^ould never have to 
bear more than one tenth portion of his uncle's debts, and if 
the latter exceeded the assets, the creditors could never render 
him liable for any greater proportion, whether his co-heirs 
were or "Wete not insolvent. By our law, however, the ne.* 
phew's liabilities in case of any of the co-heirs becooiing 
insolvent, would not be liii^ited to this tenth, which is mani'*' 
festly ui\just in principle^ anda like many other unjust 
principles, by deteiring beirs from accepting the sucoessicm of 
their deceased relatives, it operates rather disadvantageously 
than otherwise for tbeif creditQi:s» 

This prindple of the Norman law is an impolitic derpga*- 
tion of that ever followed at Rome, and in most other provinces 
of France before the revolution^ where it was heid that tbe 
heir could never be liable towards the deceased's creditors 
beyond the portion of property which be inbarited according 
4o the law of ihe twelve tables, Nomina inter A^rede^ pro 
poriiombus htsrtdHmrusi^ ^rda cii^ sunio. 

This equitable princij^ has been fuUy confirmed by tbe 
S7(Hk article of the jAodem codi^ wheie it m deciseed that the 
heif sfaali only be liaUe towards tbe deceased's creditors for 
the proportion he iiBberits.t Such nevertheless is the power 

* Des Succession^, chap. 5, art. 3, sect. 1, p. 330. 

t Allthebeirsbeln^nowlidld pro porHonibui htBreditariiit that is, fbr the 
yoftSoD whieb diej nepeottvelj iabertt, Ah« finmefii pf M^t 4)odt 4W We ^m- 
stTttod UiisrulfiiA tb« following teroi^ of jto 870th article, << Les co-h£ritiers 
«ontT{baeront entre euz an ptffement des dettes et charges de la successioo, 
chacnn dans la proportion de ce qu'il y prend." 

The S73id vtiele i8» jfipowiMe, sItUlimMre 9wpikiU a^ittpeoiAcaUydetec- 
tniaes teit ttie crsdHer of^edApeafWulshalloi^yfKimtfiQpQawachof ^heMfs 
Dmrthe poitto* he isherito:; 4hiis, If <»e Mri«iMi»t j^alf, 4hai heir in only iraspcta- 
sible for his half, though the deceased had contracted the deU and h^ m^\e 
was liable for the whole, the creditor must seek the balance of his claim from 
the other heirs who have inherited it,— 87S. ^< JUs k^^mn ^Q# tenus^des 
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of long usage, and the force of habits formed under vicious 
institutions, that the judges of the Royal Court of Rouen 
proposed to the framers of the code to adopt the principle 
consecrated by the ancient law of Normandy, and render all 
the heirs liable in solidum towards the creditors, but their 
motion was overuled. The principle of the Roman law in 
consequence continues to be that of France, the creditors can 
. only come upon each of the heirs for his portion of the pro- 
perty to which he was entitled by law in the deceased's 
succession. The residuary legatees, as the legatees to whom 
a given portion of the deceased's estate has been bequeathed, 
such as one third, one half, or any other definite portion, are 
held in the same manner as they represent the deceased, and 
it may be said of them as of the heir that by meddling 
with the deseased's property they have tacitly obliged them* 
selves towards all who have any cfeims upon it : Is qui mis* 
cuii 86 (hcdrediiaie) contrahere videtur.f From this text it 
is easy ^o see that legatees; as well as creditors, may have 
claims on the testator's heirs and residuary legatees, and it is 
no less evident from the tenor of the French law; as laid 
down in the 873, 1009, and 1112 articles of the code civil, 
which oblige the heirs as the legatees who represent them, to 
pay all the debts and claims due by the succession, that the 
bieir, as the legatee, is bound to pay indistinctly both alt the 
creditors and legatees, even where the deceased has not left 
suflicient property to meet their claims, on the heir or residu- 
ary legatee's once accepting the administration of the deceased's 
estate. They then in fact represent him, and if his property 
does not yield sufficient assets to liquidate the claims due by 
the estate, they then become personally liable to make good 
such claims. The liability of the residuary legatee, that of 
the legatee of a given portion, as that of the heir, would a 
fortiori follow according to the principles which obtain in the 
law of Guernsey, and there can be no question that all these 
parties, as an executor who would administer without taking 

dettes et charges de la succession, personDellement pour leurpartet poriioa 
irirlle, et bypoth^cairement pour le tout; sauf leur recours soitcontre leurs 
eo<^^ritier8, soit contre les l^taires universelS) h raison de la part pour laquelle 
lis doWent y contribuer.*' 

* L. 4 ff. Quib. ex can. in pow. 
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the pi^eaution of accepting the administration under the 
benefit of an inventory, would render himself personally liable 
on his. p\yn property to make good the claims, debts, and 
legacies left by the deceased. 

Thi$ implied obligation on the part of these heirs, whether 
of the law or of the will, is denominated their liability to pay 
ultra vires hiBrediiatis beyond the assets left by the deceased, 
which can only be accomplished by his making up the 
deficit at his expense. Hcereditas quin obliget nos tere 
alienOf ettamsi non sit solvendo plus quam manifestum est,* 
which is stating in other terms that the heir representing the 
person and estate of the deceased, on taking to his assets 
becomes personally responsible to make good all his liabilities. 
Nor is there any. distinction to be made in reference to this 
liability between the heir, of the will and the heir of the body ; 
both when they represent the deceased are equally responsible 
to pay his creditors ; by the common ilaw of Rome and 
France it. extends to whatever portion they take in his 
estate, even beyond the value they receive^, and by the ancient 
law of Normandy,, which still obtains in Guernsey, they 
become liable not only ^ fpr such portions, but in solidum 
towards the creditors for any deficit which may ensue, on the 
value of their own private property. As a matter of course 
the heirs are reciprocally bound towards each other to make 
up the deficit which one may have thus entirely paid, but 
the .creditors are in no manner affected by the loss which may 
be sustained in . consequence of the inability or unwillingness 
of any of these heirs to make good his proportion. It is 
immaterial whether the debts were known to these heirs at 
the time of their acceptance of the deceased's estate, it was 
their place to enquire into its condition before they took it, 
but having once accepted it they become personally respon- 
sible to the creditors by virtue of that fundamental principle 
which has ever obtained on this subject, and which rules that 
he who takes to an estate is bound towards its creditors : Is 
qui se miscuit huereditaie, contrahere videtur, and not only 
pro modo emolumenii to the value of the property inherited, 
but ultra vires hcereditatis beyond such value. We have 
seen according to the Roman law;' the common law of ancient 

* L, S ff. Dt acquirendo V9l ammUtendo hmreditat^m. 
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France, and the law as constituted to thti day that though 
th^ heir who accepted an estate was personally bound even 
ultra vire^ to pay the creditors) diifi liability was limited to 
the portion he was entitled to take on mich iestate> that in 
pro portidnibus hmrediiarMt which the jurtsconftult Paulus 
interpreted to mean an equal portion for each heir aceorfing 
to their number, id e$i pr^ nutn^ro Wv^ferm i^rtles potiioneB 
digquales inierpretatur Paulus ; but this interpretation is not 
always founded when some heirs take a smaller portion thavi 
others, as is the case when many represent a single pei^onj 
which frequently occurs, more particularly in the case of 
nephews and nieces Who <^ome by representatkDn with uncles 
and aunts to a deceased u^ficle or aunt's estate, in which case 
these nephews, coming by reprefttotatiott, would all be only 
liable for their author's proporti^^, ttrid -toch nephew for that 
particular portion only which has \iltimately devolved to his 
share, which might not ekCeed on6 twentieth portion of hfe 
deceased uncte*s inheritance, and that twentieth constitiittng 
his portion of th^ estate i^cAM in consequence fix thequan* 
turn of his proportion of WabiSities towards its cr^itors. 

Thfese principles, however reasonable and just,'being entirely 
opposed to those which constitute the law t)f this ififend, 
whereby the heir of the smalest portion of the cfeceased^s 
estate becomes pereonafly HaWe for nH its debts, • it will be 
necessary hereto transcribe the opinions of themostilllistrfolis 
civilians of the eightjeenth and nineteenth centuries, to show 
not only what was the few i^ich governed, but wfeatshouM 
be the law that ought togovfcrh upon ttiis point Potfcler, after 
stating that by the commdn law of France,-M*as adopted in 
those provinces whi<* were ruled by their own particular 
customs and usages,— etery heir Wast^nly liable to the crediiofs 
of the estate for tliat portion which he inherited, thus refers 
to this subdivision of littbilities among co-heirs : '* Lorsque 
plusieurs enfens," saysPothier, "succfedentparreprfesentatioa 
4© leur pire ou m^re, ils ne sont h^ritiers chacun que pour !a 
portion qu'ils cmt dans la portion dfela personnequ'ils repr6^ 
sentent, c'est pourquoi ils ne sont chacun tenus des dettes que 
pour leur portion dans cette portion. Finge : une personne 
laisse pour hferitiers deux frires et quatre neveux par reprfe- 
sentation d'un troisiftme frfere ; ichacnti ide ces neveux ne serft 
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tenu de3 dettes, que pour son quart daiis le tiers, c'est-u-dire, 
pour un douzi&me."* 

And again in his femous treatise on Contiugts and 
Obligations, where he specially defines the rights and 
liabilities of heirsy he decides that the heir is not responsible 
beyond the proportion he receives from it, in the event of the 
insolvency of any of his co-heirs. ** Un h6ri'tier est celui qui 
«ucc&de aux droits actifs ct passifs, c'est-Jt-dire, aux dettes et 
obligations du d^funt. Celui qui n*est h^ritier que pour une 
partie, n'y succ^de que pour cette partie. II n'est done tenu 
que pour cette partie. L*insolvabilit£ de ses co-h£ritiers, qui 
survient, ne le rend pas successeur, pour le total, a.u^ droits 
du d^funt II ne Test toujours que pour sa part, et par 
consfeqi^nt il ne pent fetre tenu des dettes que pour sa part."t 

But perhapv^lie principles which obtained on this sulgect 
under the R^an law, the ancient and modern law of France, 
and the justice of such laws, were never rendered morepalpa* 
ble than in Mr. TouUier's own words, where we will find 
another instance of that erudition, order, and perspicuity so 
much admired throughout the works which bear his name, — a 
quotation which doubtless will be the more readily excused 
as the rights which the creditors of the deceased may exercise 
not only in reference to his heirs, but in reference to his iega* 
tees, whose rights and obligations are in law so frequently assi- 
milated to those of the heir, are therein clearly set forth : " La 
personne des hAritiers," says he, " ct de ceux qui en tiennent 
lieu, Atant obligA aux dettes et aux charges de la succession, 
il s*ensuit qu'ils y sont tenus indAfiniment, quand m^me les 
biens de Fh^ritier ne suf&raient pas pour les payer ; iis en sont 
tenus comme le dAfunt lui-mAme. S*ils peuvent exercer 
toutes ses actions, on peut intenter centre eux toutes les actions 
qui pourraient Atre intenttes contre lui: c'est tout ce que 
signifie la maxime triviale, que Vheriiier repr6senie la per^ 
sontie du difunt. 

- Tels sont I'origine et le fondement de Taction personnelle 
que les crfeanciers peuvent exercer contre ThAritier ou contre 
celui qui tient lieu d'hAritier. 



* Traits des Successions, chap. S, art. 8, sect. 3. 
t Tome I, parts, art. 3, sect. 9. 
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*' Mais s'il y a plusieurs hirkiers, on a trouT^ qu*il serait 
iiijuste que les cr^anciers pussent diriger soltdairement leur 
action contre Tun d'entre eux. L'obligation de payer les 
dettes de la succession se divise de plein droit entre tous Jes 
h^i tiers, ou ceux qui en tiennent lieu ; en sorte que chacun 
d^euK n*e8t tenu personnetlement que pout sa part et portion 
virile, c*e8t-^-dire, pour sa part h^iiditaire. Les Gr6aifieier6 
doivent done diviser leur action contm chacun des b^itiens^ 
sans pouvoir poursuivre les ubs pour les portions des autres^ 
ni demander le tout4unseuL Aiasi, s'il y a tiois b6fitier8» 
chacun d*eux n'est tenu persoundlenient que poor un tiers> €t 
chacun des cr^anciers ne peuf diriger comtare kii d*actioo per- 
son nelle que pour un tiers de sa cr6ahce. 

<' Si la succession se divise par souches, ia subdiviBioti des 
dettes se &it ^galemeat de ptein droit entteies leprteenftans 
de chaque souche. Si le d6fuat laisse pour hfirititics deuux 
enfans et quatre petits^nfans, chacun des deux enfans li'eet 
tsnu persontiellenietit aux dettes que pour un tiers, et chsciiA 
des petits-en&ns que potir ua douzi^nvB seulement. 

** Cette divisioli. des dettes qui se &it de plein d»9tit» f)ar 
portions viri les, entre tous les h6ritieni, lemonte h une anti- 
quit6 fort reculte, puisqu'on la trouve dans la loi :des <]ouae 
tables, dont le texte restitu^ pw Jacques Go(|effoy, portei 
JVomina inter handes fro poriioniims hin'4diUmis er^ia 
eiHa stmto. 

" EUe coQtinua d'etre suivie k Rome.et en France dans Jes 
pays de droit 6crit ; eUefut mfime re9ue dans plusieurs cou- 
.tumes, et notammeist dans celte de Pans. Art. 33^ EnfiR^ 
ellea^£ adopt£e«t vendue gfenirale p^ le Code Napol6on, qin 
porte, art. STS^^Les heritievs sont tenus des dettes de la suc^ 
cession personneliement pour leur part et poition virile. La 
m£me disposition est T6p^t6e dans les aiticles lOOd et 1013» 4 
regard des Kgataires universels etitiitre imiversel^ quitien*- 
nent lieu d'hferitiers."* ,t.,. 

Having thus seen what in reference to tfaerights mad Eabjli- 
ties of heirs constituted the commoti iaw of £rande, aad bow 
the particular custom of Normandy diffeied ftom the geaenil 
law, by extending the liabilities of the heir to an unjustifiable 
length, we shall now see that legatees, as heirs, dr6 ptaced 

* Tome 4. Des Sueceaiont, Nos. 408, 4M, «nd 4S5. 
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exactly on the same footjii^; t\\BX is, with the exception of 
the special l^atee^ the heirs wd all other legatees by merely 
accepting the succession or "wiU qS the deoeased, become one 
and all jointly and severally personally responsible to discharge 
all the testator's debts. 

.! The danger in which* the' fortunes of heirs and legatees 
were thus pieced natumlly required soma equitable tempera- 
ment, by which the law generally prpvides against undue 
seferity ; hence the institution of the fcHiefit qf inventory^ by 
means of which the heir is not bognd to pay the creditors of 
the deceased a greater sum than he received from his succes- 
sion, a principle borrowed from the Roman law, and which, 
being deemed advantageous in those jurisdictions where ti>e 
heir and legatee were personally bound to the extent of their 
^uQf(i for the debts of the deceased, became quite indispen* 
sable in other jurisdictions^ as in our own and in Normandy, 
where he is not only personally bound ultra vires for his 
portion of the debts, but tn Bolidum for the whole of the 
debts, engagemenA8> and U^biUtios contracted |by bis Ancestor. 
.On examining the principles which obtain on the subject 
of the benefit of inventory by our laws, conformable in this 
respect to the Norman laws, whereby the succession of the 
decesied is bestowed on die nearest heir who will take to the 
estate abtolulbply, and fttonoe pay the debts, in preference of 
the nearest of kin« w^ find another example of undue severity, 
repugnant to the principles of affection on which the laws of 
inheritance profess to be founded ; for why should the boldest 
or the more distant heir be allowed to exclude the nearest ?* 
In practice, however, the iqjustice of the principle is not 
attended with much evil, the liabilities contracted by the 
absolute acceptance of inheritance being too varied and 
extensive to warrant any one's taking to them without the 
precaution of an inventory, so that the rights of all are in 
this Douuiner preserve, particularly those of the nearest of 
kin, «s Ifhey alouMt invariably obtain possession of the estate, 
wh6, after taking an inventory, collect the assets and dispose 
of the whole omon^ the creditors according to their respective 

* 9)r tfae French Code Ibe nearest of kio w^ accept a succession by meana. 
of an iDventoiy are not eicluded by more distant relations who off^ to accept 
absolotefy. 
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preferefBces or priority of daims. The creditors have no 
right of action personally agamst the heir, nor has the latter 
any claim on the estate until the whole of the debts are 
liquidated. 

The residuary legatee, and the legatee for a given portion of 
the deceased's property, are now entitled as the heir to the, 
benefit of an inventory ; their liabilities being the same, it is 
but fkir they sbocild possess the same means of guarding 
against them, and Utt^ ascertaining the state of the succes- 
sion they may abandon it, nVs/ hiritier ni ligaiaire qui fie 
veut, in which case they will only be held responsible for 
the amounts derived from it> or, as it is generally termed,, pro 
modo emolumeniu ^ 

The last article of the modern law on wills, 
refers to the obligations of tbe legatee to deliver 
to those to whom he has become indebted, in 
consequence of the property bequeathed being 
burthened with certain liabilities, the muni- 
ments or titles by which the creditor may 
obtain payment of his rent. The heirs being 
as much interested as the creditor of the rent 
in making the legatee pay such rents, they 
may deliver the titl^ deeds of their own autho- 
rity and at the legatee's expence, if he refuse 
.this satisfaction to the rentholder within a 
reasonable time. 

Article XXVI. 

Within six moDths from his being put in possession, the legatee shall 
deliver to each of the rentholders tp which the property beqaeathed to 
him is indebted, a copy, under the seal of the bailiwick^ of the will, or 
of the part thereof that concerns him. If he is not the sole universal 
or residuary legatee, he must deliver a copy, thus authenticated, of the 
" Bilk de Partage,*^ or other document, correctly defining the part of 
the estate bequeathed to him, and the debts due upon it. In default of 
his doing so vrithin the said period, the beirs, in order to dischaive 
theuiselves of their responsibility towards the rentholdeni, may make 
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the delivery of the aid instruments, and in that case shall recover al} 
the expenoee-4bey may he at, and half the amount thereof besides, 
from the legatee. The rentholders themselves may also, after the same 
period, procure the same instruments, and exercise the same right of 
recovery against the legatee.* 

The right of the rentholder to obtain bis title deeds free of 
expense and at an early date is obvious. He should not be 
allowed to suffer from any change which independently of 
him has occurred in the person of his debtor. Hence his 
unquestionable right of coming on the heirs or indeed at once 
on the legatees, who, being debtors of his rent in fact detain 
a portion of his real property, to make them give him a 
suitable acknowledgment to that effect. Where the legatee is 
a universal or residuary legatee, that is to say, qui susiinet 
personam de/unctiy and that the testator from leaving no 
heirs sufficiently near, in favour of whom he is in certain 
cases bound to leave the whole, and in others a certain portion 
of his real property, has bequeathed all such property to 
strangers, it is submitted that in this case the rentholder could 
not come upon the heirs for their title deeds, they in fact 
being excluded from the testator's inheritance. The rent- 
holder must then look to the legatee alone for his titles or get 
them made out at such legatee's expence, for an excluded 
heir has no more claim than the most perfect stranger on a 
deceased's estate, who has thought proper to sel^t his own 
heirs. In the absence of a residuary or universal legatee the 
following remarks of the Court's comtnittee are fully borne 
out, by the principles introduced into the law^ with a view of 

* Tout Ugataire k quelque tUre qwf ce «oA, «fir moU aprii $a mUe en 

pouesnofif e»l tenu de piaeer i, la dispoHUim du rentier iei dreU» 

ou iUrei devenui fy^ditpensablei par le ekangemeHi de 

propriiiaire. 

Article 26.~I>an8 six mois apr^s sa mise en po Mctsl on, le l^gataire livrera k 
Chacon des rentiers auxquels ]6 fonds qui lui est Hfmi est redevi^le, copie, toot 
le s^eau du Baillage, du testament ou de la partie qui le coocerne. S*i] n'est 
pas seu] l^gataire universe! ou r^aidaaire, il devra anas! Hrrer une copie, au- 
thentiqu^e de la mdme manidre, de sa bille de partagr* on de toate aatre pi^ce 
qui d^finisse ezactement la partie de l*b6ritaga l^gade qui lui appartient, et 
antres redevancet dont elle est charg^e. Faute i lui de le faire dans le dit 
temps, les h^ritiers, afin de se d6charger de leur responsabilite envers tea ren- 
tieiB, pourroot livrer Ics dits droits, et auront droit de recouvrer leurs frais, et 
moitift en sds, du 16gataire. Les rentiers enz<Mn6mes pourront aussi, aprds le 
dit temps, se procurer les dits droitil «t exerccikle m^me droit de recouTrement 
cotttre le l#gauire. 
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securiog the rights and obltgatiotui which, will arise between 
the heir, legatees, and rentholders in Gonsequeaoe of the power 
lecpgnized by the modem law of bequeathing real property. 

" If rents are due on the property bequeathed/* the Com- 
mittee observe,* " it will be necessary to give to each of the 
rentholders a document under seal, which shall serve as a 
sufficient title to claim such rents from the legatee. For it is 
a rule that a renthokler is not bound to know any other 
debtor than the one named in the title deed, except only in 
two cases, that of a saisie^ which is a procedure where the 
form^ admit of an entire publicity ,<i— and that of a succession^ 
where the law itself, in indicating who are the heirs, indicates 
also who are responsible* The bequest of a real estate, 
with reference to rentholders, ought to.aswmibte rather to a 
sale than to either a saisie or a succession. ' Since then the 
rentholders can exact their titles, the question arises whether 
it is on the legatee or the heir that the obligation should be 
imposed of guaranteeihg those rights ? This duty generally 
devolves on him who wishes to charge another with k service 
for which he is himself responsible ; nevertheless, in this par^- 
ticular case, the Committee have thought it just to consider 
this expense as a chai^ attached to the objects beqaeatbed, 
rather than burthen the heir, to whom, had there been no 
will, the law would have conveyed the whole -of the succes- 
sion, free of all charges of this nature/* 

Notwithstanding its being here laid down in such general 
terms that the expense of furnishing the rentholder with titles 
shall fall on the /' legatee as a cbai^ attached to tfie otject 
bequeathed rather than on the heir,*' yet should the testator 
impose this chai^ on the heir as he may^ the heir and not 
the legatee will then be bound to bear the expence which the 
change in the titles may require : for it being in the testators 
power to deprive his heir altogether of his estate, it is only 
reasonable that, he should not be deprived of the facully of 
imposing upon him the conoUtions he may think proper res^ 
pecting its acceptance, of which this expence may he regarded 
as one. 

It may be right to state that these stains in the law respect- 
ing the undue liability of heirs and legatees do not proceed 

^ Vide Appendix, letter C, p. 89. 
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from the Court's committeei but. from ancient usage ; - and 
though greater sin^plicity is desirable in the forms of drawing 
up wills of real property by dispensing testators who are 
willing to make olographic wills from appearing before 
a public oflBcer to attest their wills, yet considerable credit 
is due to that committee for its judicious regulations on the 
manner in which it has secured the execution of sucii wills. 



CHAPTER VL 



ON HBDEMFTfON OR PRE-EMPTION OF REAL PROPERTY, 
COMMONLY CALLED RETRATT OR RETRAITE. 



The faculty allowed a third party on the score of relation^ 
ship to redeem real property once sold, and by interfering 
between the vendor and purchaser permit him to annul a 
legitimate bargain concluded between them, is what is here 
|}enoTninated right of redemption, or as we have it droit de 
r0lraiie. It is not difficult at the onset to perceive how much 
opposed to sdljust principles is this misnamed right of 
redemption^'and how it abisolutely interverts that fundamental 
principle of legtsljftion which directs that all contracts volun- 
tarily entered into and honorably executed should be upheld 
as law. Of all stains in our system or real property retraite 
is the greatest, and whatever definition may have been given it 
by civilians, it might in practice be defined a faculty allowed 
by law to one relative to annul agreements entered into by 
another and a tbird party, on his peijuring himself witJ) 
impunity, with the expectation of deriving from the real 
property thus obtained a larger amount than that for which 
it has been disposed of between hts relative and the lawful 
purchaser* Impressed with the evils of the system the com- 
mittee of the Petitionee prayed the legislature to abolish 
retraites in all sales which took place by public auction and 
coram Juiipe, and it so far succeeded as to get the system 
abolished in the latter though not in the former instances, a 
resMetfen which the jaidicifld di^ifthority has gneat reason to 
tleploiQ ahnoBt «very term the Court of H^nitage assemblies. 
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The abolition of retraites in cases of sale by 
public auction coram judice is thus decreed by 
the following article. 

Article XXVH. 

The right of redemption is abolished, with r^rd to all real property 
disposed of by judicial public auctions.* 

Real property on being sold is alone liable to be redeemed 
by the relatives of the vendor ; v^e say sold, for if the real 
property were merely, exchanged for ground rents or other 
real property, vt^ithout any sum of money having been paid to 
the vendor, it could not be redeemed, as its representative in 
value would still be said to remain in the vendor^s &mily by 
means of the annual rent they would receive in exchange for 
their property. Rents are held in Guernsey pro tanto^ abso- 
lutely to represent the annual value of the real property on 
which they are created, or in exchange of which they are 
given, and these when sold are also liable to be redeemed by 
tiie relatives of the vendor without any regard as to tM 
manner in which they were acquired, whether by inheritance^ 
gift, or purchase. Ar retraites were only allowed on the 
presumed affection which a relative is supposed to entertain 
for his relative's property, and to secure the estates in the 
family, it is evident none but inherited property should be 
allowed to be taken under retraite, if indeed any whatever 
should be tolerated. 

The relative who wishes to redeem must not be beyond 
the seventh degree to the vendor, and must belong to that 
branch or stock whence the property descends if inherited, 
and if acquired property then the nearest in degree excludes 
the more distant, without any reference to the line, whether 
paternal or maternaL In equality of degree each relative 
takes pro rata as he succeeds, without distinction of sex, that 
is, the male relatives may have a double portion where their 
number is equal or inferior to that of the females who demand 
the redemption. Formerly females, were excluded by males 

* Le R$iraU Lignager e$t dboH dam toute» ventei devani juiHee, 

Artlclt S7.— Le droit de retrait 1ig;nfl(ger est aboU dans le cas de Teote d*im- 
meuble devant justice. 
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in parity of degree, because as they could not then inherit, 
neitiier could they redeem. 

But though perjury and fraud should still continue to infect 
the system of retraites, we shall in future at Ifeafet be spared 
the pain of beholding justice indirectly countenancing them 
and destroying her own deeds of sale ; — retraites in sales coram 
judice having been absollitely abolished, and' the good effects 
thereof already become apparent. 

In truth, the system itself is fundamentaily vici6Us, and 
should be absolutely abolished. What advantages can 
compensate for the evils it entails, for the bad feelings it 
creates in families, the litigation and amount of guilt, not td 
say of crime, it engenders ? Were any further proof of its 
injurious tendency required, besides the scandalous scenes 
which from time to tirqe present themselves in the Court of 
Heritage, ife would be the solemn denunciation of the princi- 
ple by one of the most eminent civiliaris of the age, who 
states that in njodern France, where the system has beeii 
abolishedi.wlth the sole exception of fhe feculty left to a 
co-heir to redeem from. a stranger who has purchased the 
hereditary portion of another co-heir, on returning him the 
amount of his outlay, that faculty ^ms been attended with a 
greater amount of litigation and of a worse description than 
that of any other principle recognized by the Code.* 

Parents may now redeem the property of their children, 
b0iQg admitted by tbe.xpodem law to irifcierit from them, and 
thehusbandy causa uxsori^^ may likewise redeem the property 
sold by his vvife'* rytfttve^, and' thai too not only iw tbe 
absence of, but even in direct opposition to, the consent of 
the wife, which, it must be confessed, constitutes a striange 
anomaly in a regjislation which forbids th6 husbc^nd's selling 
the slightest portion of his own real property withouf her 
cOnsept. 

In feet the whole wbrfeing of relraiie, commencing from 
its childish and insignificant formalities down to its wretched 
tottitfi&iioci; constitutes one of the most scandalous sjrstems 
imaginable, and should be absolutely abandoned : or if 
retained, retrtiiteia should be restricted to heirs in the first 
d^;rce,:a»d even then only for real property inherited. 

» Mr. TonUier, tome 4, chap. 6, sect. 2, No«. 417 add 4*18, p,41«. 

2e 
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CHAPTER VII. 



ON HTPOTHECATION AND DOWER. 

The term Hypothecation is derived from the Greek, and 
literally means an olyect on which another is placed, and 
effectually an hypothecation is a lien imposed on a person's 
property with a view of obtaining security for the fulfilment 
of an obligation. Hypothecations are of three kinds, the 
legal, the conventional, and the judicial ; the first are such 
as the law itself grants on certain occasions, independently of 
the will of the parties, such as the wife's dower on her hus- 
band's estate, — the second arises from the mutual consent of 
the parties, as that given by a bond or*acknowledgment, 
which, being registered, immediately acquires an hypotheca- 
tion, — and the judicial arises from an act of Court being 
taken on any action to recover monies due, which, being 
registered on the records of hypothecation, operates in the 
same manner as the legal and conventional hypothecations. 
The twenty-eighth article which abolishes the legal hypothe- 
cation which existed in favour of daughters-in-law on their 
fathers-in-law's estate is thus conceived : — ' 

■ fc • 

. Article XXVm. * 

A married woman shall have no hypothecation for her dower, on any 

ETt of the estate of her husband's ancestor (notwithstanding he inay 
ve ^consented to the marriage) unless the said ancestor have expressly 
granted her the said hypothecation by a special judicial contract,* 

By the custom of Normandy, on a parent's consenting to 
the marriage of his son, a daughter-in-law 'acquired a right 
of dower over one (bird of the whole real property which 
would have fallen to her husband as his heir, so that by 
having consented to his marriage, the parent w^s frequently 
debarred from selling his own real property, as no purchasers 

* La bru n*a pltu de plein droit d*hypothique UgaHe $ur lei propri^Ug 

rielles de$ parena de son mari. . 

Article 28.-— Femme marine n'aura d*hypotbdque pour sod douaire, sur au- 
cane partie de Th^ritage de TancStre de sod man, (malgr^ qu*il ait coosenti au 
manage,) k moios que le dit ancfitre ne lui accprde express^ment la dite bjrpo* 
th^que parun contrat juridique. 



Art XXVIII.3 Ann t>owm. ^i 

could be found when their titles to a considerable portion of 
the eqjoyment was thus subject to be disturbed by a person 
whom common sense and common jtistice equally debarred, 
from all claim to it. In Normandy, where the children had 
an acquired right from the day of the marriage of their parents 
to one third of the whole real property at any time possessed* 
by them during the marriage, some reason might be conceived 
why a female who had married a son thus fevoured by the 
law should be placed on the same footing as the other mem* 
bers of his family, and that she should be as much &voured 
for her dower as her husband for his inheritance. But main- 
taining to the daughter-in-law so extraordinary a privilege in 
Guernsey, where neither sons nor daughters ever possessed 
any such legal hypothecation on their parents' real property, 
constituted another of those anomalies for which there is no 
accounting, and which, as a matter of course, was abrogated 
on the revision of the law. By the fifteenth and last article 
of the petition it was submitted *^thai a daughter-in-law 
should no longer have an hypothecation on the real estate of 
her husband's parents any more than the husband himself, 
that is to say, no other but what his parents might think proper 
formally to grant him, and that they might be at liberty either 
to sell or hypothecate their estate as they pleased, without 
being bound any longer to call upon their daughter-in-law to 
give up any portion of her dower :"* in one word, the Peti- 
tioners i demanded that the legal hypothecation of daughters- 
in-law should be abolished. 

The Court's committee approved of this proposition, and 
stated that they saw no reason why the daughter-in-law 
should retain a lien over the property belonging to her hus- 
band's parents, when her husband himself possessied no such 
lien, and that it was going too far to presume that parents had 
tacitly consented to such an extraordinary imposition on their 
real estates to their daughter^in-law» by merely acquiescing ia, 
the marriage of their son.t 

The 359th article of the custom of Normandy thus disap- 
peared from our system of inheritance. It indeed constituted 
such a singular anomaly, and its text was so complicated andr 

♦ Vide Appendix, letter A, p. 12. 

t Ibid, letter O, p. 4t, «Bd 9, pp, Jl(MI5. 
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QbsQiiF^, ihatm^ny we]l infprniecl persons to the very iday. of 
i^ abrogatipQ doubt^ of its e^isteuqe; it ws^s as follows ^ 
^^ Si le p^ re oil aieul du inari ODt cop^enti le i^s^riage, ou ^'ite 
y otit: 6t6 pri&seD^, la ^tiime aura douaire but I^ur succession 
\mii qtfelle £ch^e depuis le d^es de son i^ari, pour telle part 
et portion qui lui eneMpu appartenir siellefCLt avepu^ d€^ 
son vivant ; et ne ppurra avoir dou[aire sur le^bieps.que }e 
pere, la Wre^ ou aieul auraient apquis^ ou qui ]mx leFaient 
(fechus depuia le dic^a du mari." 

: It is therefore very certain that the daughter-ip-^law.bad a^ 
lieu on the real estate* not only of the parent^, bat of the 
gspaadparents of her husband, who had cojnseoted to ber 
marriage, and some had even earried their pretensipii^ 90 |^r 
as to claim thi^ dower without being* subjected to t^ie d^ts, of 
such parents and graintdparents that iiad. even been contraclied 
be&MT^ her marri^e, not wit hstaading that well recognized JRaisiin 
that m law no one can be said tp possess property uatil 9^ 
his debts ai^e paid, bona f¥m $u»t nisi deduqto f^e alnno^^ 
So ihat a parent, after a son h^d married with bis approval 
waS' placed in a complete Sitate of guardianships nol only 
coijdd he neither sell uor hypothecate bi9^ prepeityi but h^a 
own bond fide creditors were likdiy to &11 the viot;ims oif 
marriages which tbey could not foresee, aad wiU^ the coese^ 
quences of whidi they were as much acquainted a^i with the 
lawa.of the Medes and Pecsians. To so many ^f^uikie» did 
the law of Normandy 0^ thiasubjedt give rise iaaacertainiog. 
— first, what should be considered a parent's cooseiit,rr*i«eeoiidi 
at what period the right of the daughle^in-law ahould be 
considered to have been acqutred-^-OQ what pix>perty it sboidd 
be exercised — was the date to reckon fronx the tteath of the 
husband 3 or that of the parent whose property Wjas thus 
subjected to hypothecation-t-it being stated that, propei^^ 
acquired by the parent after the dissolution of the ipa^iage 
was liiot liable ;-rr^^ these questions, presented so many difficult 
ties, that Basnage denounced this 35dth article as the *^ plus 
$)ial eon^u ei le plus ohscur de iout^ la coutume ; Ve»plica* 
%io% en>€si 6i dificile que* toutea les. Chambresi dm^Pa^lemeni 

♦* The Parlement of Rouen, however, decreed <hat as the debts of the parent 
had in this case been contracted before the marriage of the ^rand daught^r-dn- 
law, the creditors should be preferre4 to herself on (he property left by her 
husl^nd's grandparents. Decree lated^the lOtti ^Decembei^ 1697. 
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assemblies n'&nt pu e&nvenir de son veritable sens relative" 
ment aux effeis que le aonsentement du pere peut produtre a 
Vigard de la^femtne dufils et de savoir quand, comment, 
et sous QUELLE8 CONDITIONS elle peut demander douaire, 
sur les BiENs du p^be de son mari."* It was, however, 
recognized as a general rule that the dapghter*in-law was 
entitled to her dower not only on her husband's succ^sion, 
but also on the succession of bis parents and grandparents for 
the enjoyment of one third of the whole real property which 
Would have devolved to the lot of hjer husband had he sur* 
vived them. 

A question hsB been put how far the modern law affects; 
the rights of daughtef8-}n^law> married at the period of its 
promulgation,, to their dower on their iatbeivinf-law*s estate. 
After mWure consideration, we con^e to the conclusion,— 

I;«^That all daughters-in-law Wbo held their right of 
dower by wtue of a conventional agreement or marriage 
eontract to which their fath€r94D->law had been a party, 
will hot be aflfected by the modern law. 

%-^^\i2X all daughters«in-law, even thoi^h they sh6uld have 
beeti widows at the time of the law's coming into op^ratioo^ 
if their iathet^n^lanv survived the third of August, 1840, are 
not entitled to a dow^ on any estate he may have disposed 
of ev^ premous to that date. 

^•^That all daugbtersi-in-law married at the above date and 
who held their right of dower by virtue of the old law, as 
contradistingiibhed from a marriage contract, are not entitled 
to dower on the estate of £ithers«in'*law who have smvived that 
period : and that because holding their rights from the law 
it was in the power, of the present legislature to abcdish the 
decrees of its pcedecesaofs in referea^ce to att rights that were 
noli absolutely and irrevocably acquired at the date of its 
promulgation, as wa» the daugbter-in-Iaw'a dower in the 
above instance, and that according to the jGamousr axiom tliit 
nothing is more lurturat than that the authority which grants 
certain privileges, or imposes certain burthens, ^oold have 
the power of aba>ogaitifig them, mkH torn naiurah est quam 
^0 genere q^idq^idi dissotvsre quo coltigaium estf Other^ 
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wise the present generation could irrevocably bind posterity, 
and thus' place absolutely beyond its controul the power of 
governing itself according to such regulations as might 
m future ages be deemed more conformable to its wants 
and desires than those which at present obtain. 

Nor are laws the*only regulations which are thus controled* 
Agreements, whether verbal or written, are changed, modified, 
or destroyed, by a similar process, that is, they vanish or are 
superseded by other laws, agreements, or contracts which 
governments or private individuals may think proper to enter, 
into or promulgate. And, however much these changes may 
affect some individuals, tiono can complain that the law takes 
a retrospective effect whilst rights absolulely and irrevocably 
acquired are not affected by it, in contradistinction to those 
which are still pending ; that is to say, which are «o^ yet, but* 
may ^t7en/{ia% be acquired, and which therefore may be affected 
by a change in the law.' And this is conformable to the rule 
Nihil tarn naiurale est, qudm eo genere quidve dissolver.e qua 
colligatum est Ideo verborum obligaiio verbis loUiiur. Nudi 
consensus obligaiio conirario consensu dissoMtur. Omnia, 
qtt€a jure contrahuniur contrario jurS pereunt,* The law 
by which perpetual entails were limited within certain degrees 
by the Chancellor De L'Hopital, and that by which parents 
were allowed to sell all their property, notwithstanding that 
by the law of Normandy, repealed at the revolution, they could 
never dispose of more than two thirds, die remaining third 
being vested in the children at the date of the marriage.of such 
parents,! are m^naorable instances in which the above rules 
have been judiciously applied by the supreme Courts of 
judicature without in the slightest d^ree infringing on the 
sacred adage, that laws can have no retrospective effect. 

But those widows who have enjoyed their dower since 
their iather-in-law*8 decease, and previous to the third of 
August, 1840, cannot be disburbed ; ibr the law having no 
letrospective effect, cannot destroy such acquired rights. 

• L. S7, ff. De diver, teg, jur, aniiq. 

t This]portioD, reserved for the children,, was cal^d Uie Tiers Coutumier de 
Normandie, and consisted, as Basnage states, " dans la propri^td du tiers de 
rimmenble destine pour, le douaire de la femme et acquis aoz enfans du jour 
des 6pousaiUes."-r>See article 899, DowUre propre aux enfant^ and Commen- 
tary thereon. See also the 404th article, by which the same right was bestowed 
upon the chUdren oTcr their mother's estate as they potseiKd by the 899th orer 
their father'^. 

& . 
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CHAPTER VIII. 

PARENTS CAN NO LOlfGER MAKE ANY BEQUESTS AMONG 
THEIR CHILDREN TO ALTER THEIR PORTIONS 

OF INHERITANCE. 

In a former chapter on Wills we saw what power a testator 
> possessed of devising his property among relatives and stran- 
gers ; — in the present, we shall examine his power of bequest in 
reference to his children, and which is regulated by the 
twenty-ninth article, which should have been the fifteenth ; 
that is to say, placed immediately after that Which regulates 
the power of bequ^thing generally. Not having been 
demanded by the Pd:iti6nerS) the twenty-ninth article vras 
intrdduced by the ' Ootirfg committee, who considered the 
custom which granted a widow mother the pov^r of 
bestowing on one child a greater sharfe of her property than 
on another,^ — whilst the same power was under any circuni- 
stances absolutely refused the father,— an anomaly, which it 
certaittly was ; but to abrogate this anomaly the committee 
were surely not reduced to deprive the mother of a power, 
which it is right she should possess, in order to lay her tinder 
the same impolitic restrictions as the father. It would, on 
the contrary, have been much wiser to have assimilated their 
pow^s by releasing thi6 father from his fetters and bestoSving 
on 'him the s^me faculty as a niother possessed, or it would 
have been the wisesft plan, to have at once granted both of 
themi the faculty of absolutely bequeathing one third of their 
property, as they thought proper, among their children, as 
they may among strangers. The Courtis committee ascribe 
the aiiomaly which formerly existed, to the decisions of the 
Court, whose members were induced to confirm this power 
in the mother, in order that she might be enabled to distribute 
her property as she pleased among her own and late husband's 
children, rather than re^marry, and thus bestow on a stranger 
her personal property, Avhich in consequence passed beyond 
their controul. Notwithstanding the grounds on which the 
Court thus established a jurisprudence opposed to the prin- 
cipjes of the law, their motives were unimpeachable, and their 
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views as honorable as they were j ust^ and, however ill^l 

their decisions, because opposed to the positive decrees of the 

law, which they are ever bound to obey, notwithstanding 

previous erroneous decisions to the cotitraiy, they still com- 

manded respect and a ready compliancy, because conformable 

to the spirit of the times, which revolts at the idea of the 

parents being, with regard to the distribution of property 

among thpir offspring, chained up like as many wild animals, 

to whom the slightest latitude cannot be granted, through a 

miscpnceived fear of ^ome turning, it to a bad purpose. But 

wl)at singular instancy of human fraijty do not even courts 

of justice soipaetimes exbibit^. its members, with the liiodorable 

intention .of avoiding ^he consequences of an uqjust law» 

established ap unsound jurisprudence/, and yet when aa 

opportunity presents itself of. giving f^UL scdpe to these 

honorable intentions, by the introductioa of a wise and just 

law, we pnd them formtlly consecrating a system wherein 

justic;e.is tnote frequently honored in the breach than in the 

observance, and .which their own decisions had turned, into 

disrepute. The coursfe followed by the legislature and recono* 

mended by the Court's committee on this occasion, {iresents 

as sifigular an anonoaly as is any where recorded in. the annals 

of legislation : for though we frequently see juryman avoid 

the severity of penal enactments, by acquitting the guilty 

rather than subject them to unveasQnable punishment, and 

sometimes find ^vea fudges modifyiiiig^ . not to say evading^ 

the nbnecessary restrictions imposed by the ci«il J(aw, and 

^tiU nftore fre^jentlyja great portion .of the^^ommmiity upt 

only openly transgressing, but pr^dl^ themselves qijl tbe 

transgression of such reguji^tions as violently t;hwart tbeii^ 

feelings and desires, yet all these indications of a wrong and 

uiyiustifiable system wa comn^only considered as the fore* 

nupMyeFS of a change^ m Qooloauity with„ a^d not in opposition 

to; th^ir desires, as was the case vviien the first clause pf the 

tweBty-nintb article abrogated tjie wise. and J4ist, however 

UlASOuiiid,. jurisprud^i^ce which tbe Court had,, by a series of 

uniform* decisioas, mfinaged to consecmtef 

We afe aware that na^ny personi^ entertain a less unfavoui* 
able opinion of the arbitrary lestiictions established by the 
Norman law, than, of the extreme latitude granted by the 
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law of Engknd to parents over their property, but is there no 
just medium to be found between these extremes, and is it 
because a parent should not be allowed to give away the 
whole of his property to one child, that he should not be 
permitted to bestow on a single one of them the smallest 
trifle without being accountable to the others ? But it may 
be said, difficulties present themselves on every side : under 
such circumstances how are tve to proceed to find the safest 
rules for determining our judgment, if it be not to the laws of 
the most civilised people, which have all to a certain degree, 
and some even to an unlimited extent, recognized in parents 
the povi^er of beqoeathing their property among their children ? 
But, without referring to Montesquieu and Pascal^ who 
declare property to be a creature of the civil law, or to 
Basm^e and Hdnecios, who anticipate greater evils than 
benefits frora the institution of wills, we shall support our 
views respecting the policy ai|d justice of platcing a certain 
portion of property at the absolute disposal of parents, without 
any reference as to the parties, whether their children or others, 
who may be the immediate objects of their botinty, by. the 
authority of ode of the greatest civiHane of any age or nation, 
Emerigon, who sets forth the following criterion to go by in 
judging of the excellence or defects of human laws : **La 
tranquillity publique," says he, " la paix des families, la nices- 
sit6 de pr^venir les proems,* portent souvent le l^gislateur k 
fkire des r^giemens qui, rmigft lent hnpulssance k pr6venir 
toote injustice particuR^Tte, prOcuretit l6 phis gr^nd bien ; ce 
qui suffit pour qu*6n doive s'y soumettre sans repugnance. 
Le dir<Ht naturel n'est pas alors viol6 ; il est simplement 
modififc, pour ce que Piwt4rfet de la *)oi6l* civite re»ige."t 
Andf qdbttng ffoitt D'Agu^^u he observes r ** Il enf est des 
lois comme des autries ouvrages humains ; on n^en voit point 
qui n'ait quelque imperfection, ou qui ne soit susceptible de 
quelque difficult^. Toute la sagesse du ligislateur, et toute la 
perfection de la bi, consistent souveni non pas k iaire une 

* We have seen (hat compelliDJg^ parents to bestow on children an equal share 
of their property, irithout any regard to thdr respective wants^ station in life, or 
adva«fage9, other than pecuniary, which some have received above the rest^ 
was not the most likely manner to preserve tranquillity in families. 

t Eottrifi»| dH jMsnmncM* 

2f 
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disposition qui soit exempte de toutes sortes d'inconv^niens^ 
mais a prfeftrer celle qui en a le moins."* Nulla lex scUis 
commoda omnibus est ; id modo qu<eriiur, si tnajori parti, 
et in sumtnafn prodest. — So then the wisdom of the law will be 
best appreciated by its tendency to prevent litigation, as the 
wisdom of the judge will be by the soundness of his decisions, 
as the wisdom of statesmen is best evinced by their opening the 
widest field for the exertion of the human powers, and emana- 
ting laws which, in the highest degree, secure the happiness 
of the greatest number of individuals for the longest space of 
time. 

Now the rule laid down in the first clause of the twenty- 
ninth article, which fetters the power of the mother as the law 
does that of the iather, so far from checking litigation, will 
have a tendency unavoidably to increase it by considerably 
augmenting those fictitious sales and exchanges, or more 
properly speaking, those disguised donations between parents 
and children, whereby parents bestow the whole of their 
property under the form of a sale, from the impossibility in 
which they are placed by the law of giving, either by will or 
donation, to any of their children the smallest portion of their 
property, without .being accoun1;^ble to the others. 

The twenty-ninth article is as follows : — 

Article XXIX. 

A mother, in the same manner as a father, shall not be at liberty to 
give, by will, to one child more than to another. Fathers and mothers 
may order the proportion of their married daughters to be placed in 
trirst, and the dividend to be paid to such daughters during their cover- 
ture, — ^well understood that if they survive their said husbands, the 
capital ^all be transferred to the said daughters, and that if they die 
before their husbands, the capital shall be transferred to their beirSi 
unless the said daughters should, in cases where Uiis is allowed, have 
willed away the said capital.f 

* D'Aguessau, Tome 9, page 412. De ses CEuvres. 

f Aueun parent ne peut diaormais par acie de deriUhre volonU, augment 

ter Vhiriditi d^un de ses enfans au-deld, de sa iSgiUme portion, il 

lui est nianmoins permis de placer la portion de lafille 

marine en fidM^commis durant son maria^e. 

Article 29.— Mere, de rn^me que p^re, ne poutra par son testament donner- 
de ses meubles k Tun de ses enfans plus qu'd TauUre. Les p^res et m^res pour- 
ront ordonner que la proportion de leurs filles marines soit plac^e en fidei-com- 
mis, pour en 6tre les dividendes payds aaz dites fiUes peudabt qu'elles seront 
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Before we proceed to examine the nature of the restrictions- 
imposed by this article on the parents, it may be proper first 
to examine what children are here alluded to, and who by our 
laws are reputed legitimate children. 

The children referred to in the twenty-ninth article are 
legitimate children, that is, all that are bom in lawful marriage, 
or before marriage when a lawfiil marriage has eventually ^ 
taken place between their parents, and at the time of 
whose birth there existed no legal impediment to such mar- 
riage. Intimation by subsequent marriage being admitted in 
Guernsey and throughout the Channel Islands. Incestuous or 
adulterous natural children cannot therefore at any time be 
rendered kgitiiqate. The children are also reputed Intimate 
in law when born after marriage, though such marriage 
should have been void from any obstacle unknown to either 
of the contracting parties at the time of its celebration, as if 
one of the consorts was already married. These marriages 
are here known as putative marriages, that is, contracted bond 
fde by either of the parties, to one of whom at least the 
impeding obstacle must have been unknown ; sufficit enim 
bona fdes alterutrius conjiigum. It is incumbent on him 
who alledges the bad faith of his opponent to prove i^, and if 
be iail in doing so, the children born during the putative mar- 
riage, and during the period that the consort, who is of good 
feith, Conceived there was no obstacle to its continuation, are 
treated in every respect as legitimate, that is, they inherit in 
the same manner as if there had never existed any obstacle to 
the marriage of the parents. The dower and other- advan- 
tages which may have been stipulated by a marriage contract, 
or which arise from the law in the absence of such contract,* 
continuc'in favour of the consort who is of good faith, not- 
withstanding that the marriage is void.* It does not, however, 

Goavertes de mari, bien entendu que si elles survivent ]eurs dits maris, le capital 
«era transf^r^ aux dites illles, et que si elles pr6d6c^dent leurs maris le capital 
sera transf^rd ^ leurs h6ritiers, k moins que lesfilles n^aient, dans Ics cas permis 
testaments du dit capital. 

* So decided by the Parlement of Rouen on the 22nd April, 1704, in re 
Dumont v. Masson. Jean La Gripi^re had, during the life time of a former 
wife (Anne Dumont) married one Lucy Masson ; this marriage, though decreed 
to be void, was yet declared to have the effect of conferring on Lucy Masson a 
right of dower, and on her children issued from her marriage with La Gripidre 
precisely the same right to their ftither's estate as the child of his lawAil mar« 
riage with Dimiont.-^Se« Basnage, article 1235. 
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appear that a putative oiarriage would have the effect of 
rendering legitiqfiate ^i^ cbild horn previous to its celebration^ 
though one of its parents n)ay hj^ve contracted such marriage 
in good faith, an exceptipa which evidently shows that those 
born after such a marriage would be legitimate ; because, as 
the Chaocellor P'Aguessau observes 2 ** Jj^ loi ricxmpense 
Vinnocence telle qu'ellft se irBupe flipis pelm qfii wntrwteie 
bonne foi ei pair erreur di^faih uw mariage difendi^ ; mats 
que I0 loi ricompen^e une personne qui a ^oul^ 9fu^ fi^^» 
parce qu'elle a crfi faire un m0W4re mfUt^ i>'0 ce qui ne 
peui pfts iire ifiOffU.''* Ail these questions foay be seei^ 
treated at length in the wrijbten pli^dipgs ia th§ ^fi!|ir fff 
Mari& Jeune^t as also the agthprity duf topiibiiQ regipif^tioa» 
in reference to the rights .eoaf<^r^ by a<cts <^*biftl)| marriag^« 
and death, as also in what c^s^s and ^bow tim vp^^dity of su^b 
acts may be discussed. 

The 'twenty-ninth ;^rticle eontiMic^ twoveiy dii^tincjLpioposi^ 
t4ons^ the first in reference to children in gemeral, aod the secof^d 
in reference to married dangbters, whose portions, durii^g marr 
riage may be put in trust by their piMrents. With reg^d to 
the first, that no member any mona than % &ther c^{^ t)estpw 
any greater portion of her property on one child tb^oa 
another, it is preposti^rous^ as if all were born wit)i tja^ sanae 
faculties, ei\JQyed through life the same advMttgePi aad 
treated their parents in a manneF to deserve fivA pPl^sf^ eg^al 
* claims on their bounty and affections* The second ebiua^ hy 
which parents may, in certain cases, exercise a dmsfikwmy 
power over their married daughters, by placing tb^ pKNetioQ of 
their inheritance in trust beyond the controul cf tbeir hns<* 
•b^nds, is by no means sufficient to ogntivoul the evils arising 
in consequence of the power of which they have been deprived 
by the former clause, though even this, as far as it goes^ mi^ 
be considered an amendment to the law by which a parent 
has no other means whatever pf rescuing his daughter -s pcrtian 
from the grasp of her spendthrift, over^speculative, or impix>- 
vident husband, thap by imposing similar fetters on all his 
other children, or in otlier terms, condemning them all to a 
punishment which only one may have deserved, and to whom 
alone it should be restricted. On calmly reviewing the 

* Tome 4 de sea CEuvreSi p. ^. t Gtterosey R^cord^ aapo 1830. 
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nature of Buefa reslxictions one would almost suppose that 
our forefathers) and some of their descendants, had be6a 
legislating for barbarians, and not for a civilized community* 
As to the idea that soma &tbers-in-law may be temptftd 
to take advantage of tim power to impose unnecessary 
restricti(Hi8 on tlieir son»?in-law, it may be &irly ranked- 
among tiie overcautiotts preventives of those who wouU 
absolutely deprive man of the power of witlmg, because 
some of his fellows turn it to a bad purpose. la foct, 
the great correction oi most evils of tfai$ description rests 
in investing ttie parental authority witjh an absolute power 
of distributing a certain portion of his property among chilr 
dren. Nor can any sound season be alledgod why parents 
should not possess this- power, of {dissolute disposal over 
one thini :6f tbeir pnoperly^ so as to bequeath it to their 
children as they may to strangers. In persisting to deprive 
them of all power in tliis irespect, we s^in find revived the 
spirit of those barbatrous laws which treated parents a^ 
convicte, by ddmrnng them from all participation in their 
offspring's iaberit«iK2&^ It is on beholding such li^islative 
enactmenta, and tbesoinroe whence they sprang, that^we are 
forcibly rommded of the great truth proclaimed by Feneloo, 
that authority seldom takes 4»tiier religion or laws into its 
keeping but to disfigui?e diem,, an idea which has been 
ihm elucidBied by the etoquafit Chanoiag, and is perhaps 
thei happiest lesson that can be administered to rulerEi cf 
wnall communities:: ^ Oovernm^tt^' says he, ^ oonfers litde 
positive boDiefi^ Its office is, not to conifer happiness, but to 
give men opportunity to work out hafqitiieas.fpr themselves. 
G^vernrnQut rsMtnd^ the wall whaeb sunroiinds our lands ; 
a needful' profceetion^ but rearing no hai^ests^i ripening no 
frutta. It is the indivklqal vfko ausst dipse Vfhstk^ th^ 
^wUmim shaU lie a pamdise or a waste. How little po»tive 
go^ can govern^ient confer ! It does not till our fielcfe, buikl 
our houses, weave the ties which bind us to our families, give 
disinterestedness to the heart, or energy to the intellect and 
will AU our great interests aceleft to ouraelves ; and govern- 
mentS) when th^ have interfened with tlpem, have obstructed, 
much more than advanced them. For example, they have 

* Vide the thirteenth article, aad Appesaix^Iettwr A, p. a, aid letter C, p. 40. 
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taken religion into their keeping only to disfigure it So 
education, in their hands, has generally become a propagator 
of servile maxims, and an upholder of antiquated errors. In 
like manner they have paralysed trade by their nursing care, 
and multiplied poverty by expediei^its for its relief. Grovern- 
ment has always been a barrier against which intelleci has 
had to struggle ; and society has made its chief progress by 
the minds of private individuals, who have outstripped their 
rulers,' and gradually shamed them into truth and wisdom."* 
.. But the law having passed and its decrees being imperative, 
it must be followed, and its inconveniences, however great, 
must be endured until it is constitutionally repealed, hoc quidem 
T^erquam durum esi^ sed ita lex scripia est. But, however 
much : individual cases of hardship of this nature may excite 
sympathy for them who succumb, it must never be forgotten 
that they ever constitute the great harbingers of all rdbrm ; 
it is by their instrumentality that private individuals are 
prompted to exertion, and enlisting thehr services in the cause 
of justice, at last obtain from rulers redress for their wrongs. 

Hence the source of those disgraceful suits which so 
frequently at the death of parents arise among their issue, — to 
annul contmcts the former have voluntarily entered into during 
their life time with those who were chiefly indebted to them 
for their welfere, — so far fipm being exhausted, will, on the 
contrary, considerably revive with the additional restrictions 
imposed, by the above article, which now; fetter the mother in 
the same degree as the father, and the pernicious consequences 
arising from which have been greater than have followed from 
any other unprincipled features of the ancient law. 

What reasons can be iassigned to subject parents, who enter 
into ei^gements with their children with regard to their pro- 
perty, to be brought to an account by the latter, whose unJ4jstifi- 
able power to annoy renders them, during Ufe, a still grater 
scourge tol their parents than even the thoughts of the unjust 
lawsuits which will ensue among them at their death ? It 
would . indeed be difficult to imagine a curse which in a 
greater degree disturbs the peace of families, foments litiga- 
tion, and destroys parental: authority, . than these unnatural 
restrictions. Nor does this law in any way secure the 

* On Uie Life of Napoleon, pp^ 60 and 70. 
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main object for which it was created, that is to say, an equal 
distribution of the parent's property among his children, for 
whilst some receive a better education, and others enjoy a more 
advantageous establishment, some there are who have only 
known their parents but to serve and obey them, and were 
the source of their prosperity as the companions of their 
manhood, and their solace at the decline of life. Will it be 
seriously pretended that justice is done, or that an equal 
distribution of property takes place among children thus 
unequally provided for, by the division of the patrinionial 
estate in equal proportions among them at the parent's death ? 
Will it not, on the contrary, appear that they wha have 
remained under the paternal roof have only been working for 
the remainder, with whom they only divide the fruits of their 
own industrious and economical habits, or in other terms, 
they divide their own earnings with others who, enjoying 
better prospects, have amassed wealth, which they keep 
exclusively for themselves ? 

Hence arise those divisions of patrin^ony during the parent's 
life time with a view, in some measure, to check the inequality 
which thus occurs in the condition of the children, divisions 
which deprive parents of all controul over their fortune, place 
them at the mercy of their children, and in point of feet 
reduce them to a state of beggary.* These divisions, however, 
consecrated by a long train of judicial decisions, are as dia- 
metrically opposed to the Norman law,t as to the law of all 

* These patrimonia] divisions have been here nataralized under the name of 
partageg par avance de sueeetsian, 

t Basnage thus puts the question : Si le p^re, qui est.Ie maitre de soa 
hien, et qui peut en changer la nature, desirant rend re 6gale la condition de 
tons ses enfans, et pour 6viter une vente ou un changement qu'il pourrait faire 
de son bien, Paind renonce volontairement k son droit d'atnesse, cette renonci- 
ation serait-elle valable ? Plusieurs Docteurs Tont estim^e valable,.. . • . . 

Mais quelque liberte apparente que le fils p^t avoir, on doit toujours prteu- 
mer que cette renonciation n*a point eti entieremeni volontaire ; car on ne 
presume jamais que Ton renonce sans quelque contrainte k ]*esp^rance presque 
certaine d*un bien k venir ; cet renonciations 9onl un effet de fa erainte et dU 
retpect patemel y and the reason of this is because the right of succession is 
held from the fair, rather thau from man*t wiHt therefore cannot be interfered 
with by the heirs during his parents' life time, even bj mutual consent of the 
parties— at/anten J ti« euccedendi non sit beneflcium patri», ted legit , nonpo* 
test a patre auferriy irantferri^ diminui, vel disponere in priBJudicium prtnio- 
geniti. These principles Basnage moreover confirms by adducing two deci- 
sions of the Par/emeni 0/ Aoicen, by which it was decreed that the father's 
patrimony being dividqd among his heirs during his life time, could not debar 
the children from exercising their respective rights at his death ; in one word. 
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civilized states* which have uniformly not only followed the 
axiom, viventis nullus hitres^ that is to say, that in the life 
time of the author there can be no heir, but some have 
solenmly decreed ^* qu^On ne peut mime par conlrcU de ma^ 
riage renoncer k la succession d'un homme vivant^ ni ali^ne^ 
les droits iteniuels que Ton peut avoir k cette succession,*'* 
because in fact no inheritance is open but at the death of the 
author, and until then none of his heirs can be looked upon 
as free agents when contracting in the presence of a parent, 
to whose desires and commands their own will must be 
morally subservient^ and consequently incapable of that 
degree of freedom which the law requires of all contractiirg 
parties to any agreement. As to the irregular jurisprudenceji 
it might be- easily refonned by a trrbnnal whose membors 
would be determined to abide by the lav^ instead of their own 
notions of equity, and who would act for themselves instead, 
of being absolutely swayed by the erroneous decisions of theit 
predecessors, who apparently did not always consider themi^ 
selves bound to subscribe their opinions to the law's decrees; 
iti one wordy by a tribunal^ who wonld^foUo^ the conscien^ 
of the l^islator, not that of tbdr predecessors^ non exeinpldg 
sed leffibus judicandum. And as to the impohtic and Imtooial 
legislation, the source of alf the evily it can mow only be set 
aside by that power which teaches fulers that there ale hmits 
to the ehduraneeof wrong,-***public opinion^-^through whose 
ittStruiifientality it has been so happify observed-^*' Truih mt 
asserting her sovereignty over nations without the help ofrank^ 
office t or sword y and her faithful ministers more and more 
becorhing the Idteytvere of the world/* 

The thirtieth and last article of the modern 
law on inheritance refers to cases vi^here the 
ancient law on this subject stitl continaes to 

that such patrimoQifti divisioDS were illega]. H est si ndal disd, s&yi^ dasnage, cte 
donner atteinte au droit d'ainesse cfaraat la vie du pdre, qu^ ni l*avaiicement de 
succession, ni le partage que les eiifans en ^uraient fait, ne priveraieot pas Tatnfi 
de choisir uni nouveaa pr«!iput, ou <le ne le prendre pdinf, si les choses ne itf 
troa?aient pas aii mteie ^tat au temps de T^h^ancie de la succession, et que sa 
coadition fit devenue meilleure qu^elle h*i^tait lord de l^avancement de succed* 
sienf^ianuge on the 3S7th article, and comnientai^ thereon. 

* it^ek 791. 6We Civil. 
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operate, and to #liicb in consequence the 
modern law doe& not apply : ttese aW, the 
more equal distribution beti^reen sons anf^ 
daughters, the exjtension of the barrieres of 
the town, and the right of eldership Or j9rrft5^«rf 
which a son who, at the law's promulgatfbn^ 
had attained his fourteenth year, may still ialiib 
in the s^uccosision bf both his parents, iiotwilb^ 
standing the seventh article which, for the! 
future, restricts ibf son to a single eldership iii 
either line of his parent's or grand pare n,t'ft 
inheritance. 

Abticlb XXX. 

Aitides I9 II, and Yin flhiill not appl]r to femilies in which thi< 
eldest of t^e children^* liFiogat the opeung/of the succession, shall have 
attained the a^e of Iburteoi years when the present law is promulgated. 
Article VII shall not apply to eldest sons having attained the age of 
fourteen years at the same period.f 

■ • ■ 

This artide is wrongly construed^ for the original law states 
eldest son, who may not be the eldest of the children, as 
stated in the above article, as will evidently appear from the 
thirtieth article, sanctioned by the States, and from the original 
draft in French, presented to the legislature, and which, as 
the translation received its formal sanction, as appears from 
ks registration here on the third of August, 1840, wherein it 
clearly appears that the reserve is only made, or in other 

* It sbould be of the sons, 

t Let eehMdiiis^ &ii le JU» tdni au 8 A^AU 1940, iitir« aileinl m quM* 

tondhme ann6e^ ne setU paint Yegi$ par la nouvette UU fett-^'tHref 

que dam ces tueeeitiont, le vingtidme, le double prieSppt^ eiuH 

que V^ntUnme divkhn par Here en Hgne Mreede dee Hnmee^ 

Mf fillip* tent en dekers qu'en dedant dee nowseUes 

barridres reitent dam toute leur force. 

Article 80.— Les articles I, 2 el 8 ne seront paa appUcables auz famlllea 
claiis le^uellft falnft de« Ms, vivtnt iora dt rouverture'de la sncceMiOD, aufiit 
atttiot TAge dtquatorze ana lort de la promulfjatioo de la pr^seat^ lot. L'ar« 
tide t at aera pas applicablt auz 4lf ainea qui auront atteint T&ge de quatoraf 
aasllaflitaMApoqiit. 

20 
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terms, the repealed law only continues to affect fiimilies 
where the eldest son at the above date had attained his four- 
teenth year. So that the modem law, which provides a more 
equitable distribution of lineal ihhefitances than the ancient 
law did, witb r^rd to real property situated within as 
Mfittl^t the barriers, which are the subjects to which its first, 
second, and eighth articles refer, comes into operation in all 
fefpiiics' where the eldest son living at the opening of the 
siidyesiion^ shall not at the above period, have attained his 
fD>iitteeritb;year. Any other construction put upon this clause 
iyqi|ld verge upon the ridiculous, for by the ^ubstitfition of 
the term child for son it would' follow that a daughter aged 
above fourteen years at the date of the law*s promulgation, 
and' who, on that account, would be entitled to greater 
protection of this sort than if she were younger, would 
be subjected to additional hardship, for a cause for which the 
legislature has deemed her entitled to additional protection. 
This error in the construction of the ietiglisb clsluse must no 
doubt be attributed to- the.translatioii- having^'-be^n made 
from the project inserted in the report of the Courtis com- 
mittee, which was in this respect mpdifled by the States, who 
substituted the term sons for children, Painides file not des 
enfans* ' Besides, the whole context of the article demon- 
strates that the intention of the Court's committee itself wa8 
to limit the reserve to the sons only of a certain age, other- 
wise what necessity was there of reserving it exclusively to 
those who had attained that age and who should also be living 
at the opening of the succession, unless it was to protect the 
daughters, who Would materially suffer from a different con-- 
struction, as a younger brother under the age of fourteen 
would thus enjoy advantages which it was the evident inten- 
tion of the legislature he should not The terms ** living at 
the ' opening of the succession'* are also material in another 
point of view, as will appear from the following case. — Sup- 
pose in a family there was at the date of the promulgation of 
th^ law, a son aged fourteen, consequently entitled to the 
benefit of the repealed law if be succeeded, but that he died 
before the opening of the succession, that is to say, previously 
to the death of his parent, whose property was about to be 
divided^ bis younger brother who bad not attained tbe^age of 
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fourteen at the above date, would divide the auccession not 
according to the old law as his elder would have done, but 
according to the modem laW; that is to say, he will only be 
entitled to a single eldership in either line of his- parents,. and. 
to no more than a double portion over his: sisters in the inhe^- 
ritance, and to no eldership whatever if the real property b^ 
situated within the precincts of the new barriires. So then% 
there are two conditions required for a son to be entitled to the 
reserves set forth in die*thirtieth article : first^-T^be must hayci. 
attained his fourteenth year when the law was promulgated ; 
second, — he must be living at the opening of the succession- 
of his father or mother. But though brothers who bad not 
attained the age of fourteen at that date^ could not profit by. 
the old law, yet they, though under that age in right of theic, 
deceased parent, could, by representing bim,.divide with, their 
uncles their grandfather's succession, because they succeed to^ 
their father's rights, who having attained his fourteenth year» 
when the law was promulgated, his rights of inheritance were 
always reserved to him quoad his uncles. 

So that while the old law continues in operation, whicht 
will be the case for many years hence, inheritances wil| he. 
differently divided in the same family, grandsons representing 
their father will divide with their uncles according to the 
ancient law, whilst sons with their brothers and sisters will 
divide according to the modern law. 

A question may arise. — Would the eldest son, (who had noi 
attained his fourteenth year on the third of August, 1840,) 
after having taken his eldership in his father's succession and 
divided that inheri|ance with his brothers and sisters, be 
debarred from taking, through the representation of his father,, 
the ekiership which woirid have devolved to his &ther had he 
survived his own parent ? From the text of the seventh article 
it would appear that the grandson could^ after taking his 
ddership in his father's succession, also take that which would 
have devolved to hift father in the grandparent's succefi»ion» 
but in that case, as the grandson represents his parent, and 
takes the eldership quoad his uncles and aunts, (his father's 
co-heirs) he will have to account to bis own co-heirs (hit 
brothers and sisters) for this eldership, either by dividing il 
with bis consanguine brothers and tisten^ erjt if he prefiHt^ 
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ataohileiy fMiimng his gramdiather's elderebip^ he ooaydo ao^ 
hf accoiint^^ bis own co-heirs for the value whioh be haa 
already takerv in his own parent's inhtritance. Suqh is the 
sense in wbifch the following terma in the seventh airtiele in 
reference t^ the ehkst son'a rights must be understood, ^ li 
shall beHptional with km Ha divide it with his c&msanguine 
BMhers or sistsrsi or keep it himsdf on bringing back ths^ 
iHslue of thai which ks already possesses" id est, the eMer- 
sfaip he has alreadj^ deceived from bk faliiei^s succession. 
- After having tbas levied an eMovship in Ut.paternil grand* 
fkther*s succession, couU the eldest son take another in bia 
itiother^s or maternal parent's succession ? It would not 
appear that he epokl, by the xtoderm law^ for this would'be 
giving hiib two eiddrsbips with regard to bia own echheirOp 
which he connot now have, the grandparent's succesaioit 
devolving witb the parents, which it always does wbeo the 
grandson represents his parent^ both tbese suoce^ions thena 
fbrming but oiie^ with regard to his brotbera and aisters^ but 
one eldership can be raised on hatht end sn eldersbip having 
beei^ already raised by the eldest son, he cannot take another 
eldership in bis graadmotber's snccdBsion to the prejudice of 
ISn iltther's ' co-heirs, (his uncles or aunts), who have abeady 
k»t that of their own father * liOr could he take tbat of bis 
trtotber, to the prejudice of his own coubeirs, (bis bialbersand 
sisters), the eldest son haiving already takeo, fbioiigb the 
fepresentalion of their father, that portion which wottkl other- 
wise have devolved to them from theiiF paternal grandbther* 
So then by causing an evaluation to be n^dd at the time of 
the eldest son's taking an eldership on bis patrent^s or grands 
pavent's Kne of succession* he may on iLCCouhting fer it to bia 
co-heirs> tak« that which would afterwards fitll in, £ron» either 
of his paternal or maternal grandparents in refefenoetotbe 
succession of his undes or aunti; (biB parent's co-b^iraX f<^ 
ihougb the eldest sd6 is now only eotitled to one eldersl^ be 
ia always eatitted to* take that which biest sukshim. The 
tame* inay t»e said ol^'fria own eo^ieirs, (his brothers and sist^ 
Witii re^d to bia crwsf pdnents, either in the paternal or nMh 
tk^al ^me, in either of whose successions the eldest son by 
taking the precaution of making an evaluation of the ekfep* 
akrf^ he first nMBe0> and as aeeovAitiilg Ibr it to his 



he may take Ti^hfttevef elderehip inay fiitt m from hk parent's 
or grandparent's succession^ protided that m every case he is 
reMricted to k single eMerefhip.* 

A question has been put T^hetber real property acquired by 
parents since the promu^tion of the modem law will be 
divided among their chiMren above the age of fourteen at 
that date according to vis pMyvisions or according to the old 
lew ? It viFouId ' have beto desirable that! it should have 
been divided according to* the provisions of the new law, but 
the reserve having been made hi fevour of sons, who at its 
promulgation shall have attained their fourteenth year to 
divide the future inheritance according to the old, without 
any distinctioii as to the period when the real property belong- 
ing to it was acquired, it cannot be doubted but that such 
property will be divided according to that law. 

The reasons assigned for putting off in certain cases the 
immediate operation of the changes lately effected in the law 
of lineal inheritance, were, that they might too severely 
affect the prospects of eldest son^ who had attained a certain 
age, and whose state in life had been tnaterially affected by 
the reasonable expectations afforded them of deriving certain 
advantages from the late law of inheritance. Nor were these 
reasons altogether unfounded, particularly in a place where 
by far the greatest portion of the real property of every 
inheritance was bestowed on the eldest son. The com- 
mittee of the Petitioners represented that the age of twenty 
instead of fourteen might be fixed upon as that whereby a 
reserve in favour of the sons might be definitely adopted,t 
but their suggestion was overuled, though it is difficult to con- 
ceive how before that age children could have definitively 
made up their minds or settled their future prospects in refe- 
rence to their portions of inheritance. 

The second clause of the thirtieth article, which reserves to 
the Me9t sons of fourtem yeait their Ibrmer r^t ornkiRg 
ttto elderships, is tb6 ctear t6 leqpiire ^ny comment, and vnth 
it we close the commentary on the modem law of inheritance 
and wills, as sanctioned by Her Majesty in Council on 
the thirteenth of July, 1840, and registered here on- the 

* See under the Seventh article, pp. 18 and 19. 

t Vidt Appendix, letter D, p. 54, iMt ckafe of Uie PeHtion. 
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third of August following, an order ^hich has done muck 
to amend the law of real property in Guernsey. But to 
accomplish the msMQ ends for. which all laws are esta- 
blished^ that is to say; the security of titles, — the advance- 
ment of property, — and its transmission in accordance with 
its owner's affections and commands, — the l^islature should 
abolish the system of guarantee, place at the disposal of parents 
a certain portion of their property to bequeath it without 
restriction whether to their offspring or strangers, — do away 
with all that worse than useless paraphernalia of distinctions 
which still encumber real property, under the denomination 
of propres sluA acquits, — and at once enable the landowner of 
the present day to free his property from impolitic restric- 
tions, as his ancestors did, in former times, their persons 
from ignominious shackles. Such is our conviction of 
what may and should be done, a conviction founded upon 
what has elsewhere been advantageously done ; and if in 
perusing the foregoing pages the reader shall acquire the same 
conviction, and the authorities act upon it, our labours will 
be amply repaid, and the interests of all permanently advanced. 
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from any kind of property left bj hit child,** nU " frtm 
evtry kind of property,** ke. 
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A. 

THE PETITION 



Presented to the Baillif and Jurats at the Michaelmas 
Chief Pleas 1838, for the purpose of reforming the Laws 
of frills and Inheritancey and signed by several hundred 
Rate'payers* 

Sheweth— 

That the members of the Committee appointed to reform 
the Laws of Wills and Inheritance, after having held repeated 
meetings upon the subject, deem it their duty to recommend 
the following changes unanimously adopted by them, as 
worthy of being enacted into law. Their object as that of 
your Petitioners has been to maintain the just and wise 
principles of our laws, to reform those effaced by time and 
opposed to the ideas and feelings of the present state of 
society, and to abrogate all that militate against that spirit 
of benevolence, justice, and rational liberty which should 
ever constitute the foundation of all civilized government. 

When it is borne in mind that our laws have not been 
reformed within the memory of man, that they originated 
during the middle ages, the spirit of whose inhabitants they 
might have suited ; that they were remodelled by the 
Normans during the sixteenth century, it may excite some 
surprise that the inhabitants have so long remained strangers 
to reforms which the Normans themselves thought fit to 
introduce into their laws, and which they retained, until 
they were merged by the French Revolution into one 
uniform Code for all France. 

The Reforms which the Petitioners more particularly 
claim, are the following : — 

They suggest that in lineal successions two-th^'ds of the 
real estate be divided among the sons, and theVemaining 
third among the daughters, as heretofore, with this modi- 
fication however, that in no case shall the portion of a 
son exceed double that of a daughter ; a restriction more 
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a)2^reeable to the spirit of the present law, than the custom 
which actually prevails, according to which the sons divide 
among themselves upwards of four-fifths of the inheritance 
of their parents, whenever the number of daughters 
exceeds that of the sons. Will it be maintained that there 
is the slightest Justice in allowing, in the succession of a 
parent for instance, leaving one son and three daughters, the 
son to take, first, his preciput, {♦) then his vingtifeme, (f) 
in addition to the remaining two-thirds of the real property, 
thus leaving each daughter no more than one twelfth of 
such property, whereas the intention of the l^islator 
evidently appears to be, that the two-thirds bestowed upon 
the sou, should no more than represent double the portion 
inherited by the daughter. 

Your Petitioners demand that the preciput be preserved 
as well as the enclosure of the estate to the eldest son, to 
prevent the too extensive subdivisions of land, and as an 
encouragement for him to remain at home, to augment and 
preserve his parent's property. The principle of primo- 
geniture is moreover too intimately wound up with our 
customs and habits, to warrant its abolition with regard to 
inheritances of real property situated in the country ; nor 
has public opinion so lar decidedly pronounced itself against 
the principle, to authorise your Petitioners to demand its 
suppression, they deeming it advisable to limit their demands 
to such changes only as are most urgently required. 

A nother reason which has also had considerable weight 
with your Petitioners, in not requiring the abolition of 
primogeniture, arises from the great embarassments which 
must have too often resulted from placing heavy mortgages 
and hypothecations on the property devolved to the eldest 
son, which, in many instances, would have compelled him 
to sell it, from his inability regularly to pay his co-heirs, 
(more particularly in the event of a numerous family) the 

(*) Tbe term preciput is derived from principua pan and sig^Difiei tbe 
main, or chief portion, which in early agret wan g^ranted to the eldest iM, 
and in default of sons, sometimes to the eldest daughter over ttieir c«»6alrt. 
It^ generally consisted of tbe principal tenement and adjacent dwelltfigrst 
with a certain portion of lahd varying^ with the extent of the estate, on which 
tbe latter were erected for the purpose of cultivating it. 

This pr^pui or right of eldership, though somewhat modiUcid, has been 
retained in the modern law, 

(f ) Tbe original term is Vinotieme, or Twentieth, atfd consisted, aa the 
term Indicates, of the twentieth portion of the real estate which, when 
aitaated beyond tbe barridres of St. Peter's Port, was divided exclnsivelj 
among the sons. The twentieth is now abolished. 
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yearly value of their portions to which it would have been 
hypothecated ; effects which would have prevented many 
an individual from erecting tenements of any value, from 
the mpral impossibility of his cjiildren at his death any 
longer possessing the nieans of adequately supporting them : 
Your, Petitioners therefore suggested tha^i]in lineal suc- 
cession the sons may divide two-thirds of the real estate 
of their parents, and the daughters one-third, in such a 
*^ planner, nevertheless, that in no instance shall the portion 
*^ of a son exceed double that of a daughter.*' 

Your Petitioners demand that the Twentieth be abolished 
and where there be pnly daughters to divide the estate, the 
youngest, shall make the lots, each having the priority of 
choice, according to seniority. 

. lf{\ie interests of Agriculture require that sons in general, 
and more particu^rly the eldest son, should inherit the 
]^r^ex portion of real property situated in rural districts, 
the saipereasons do not e^ist to extend this principle to all 
the' real property throughout \he town parish, and our 
iforefi^th^rs on this subject appear to have formed similar 
views, as the real property situated within the barrifires (*) 
or precincts pf th^ towo, vfas divided among all co-heirs 
wit^pMt toeing subjectCKl to primogeniture. The reasons 
which J(e^d them to intiioduce a different system of inheri- 
tapce vvith regard to real property situated within the 
barrj^re^ of thetpwn, ^nd that situated in* rural districts, 
8l;illc;p.Qtifiue., Hpiises of considerable value are no longer 
pppEned. TYiJ^hin the narrow limits they were formerly, the 
b^rrij^r^.^hpuld therefore be extended, and within their 
lingiits ;^\1 the children without any distinction of sex, should 
.equally .^wide their parent's inheritance. Is there not the 
9^n^e r^pn for enclpsing within the barrieres, the whole 
of Bordage-street, Snuj^street, the Contr^e-Mansell, Haute- 
viil^. ao^' New Town, as there is that Horn-street and 
Jl'p^Qt^ip-^tr^et should reniain within them. Only let the 
l^gi^tuife decide the principle of extending these ba^ ri^r^, 
ao4 it wiii not be difficult for the local authority to mark 
p^M.t th^ con^^es. That innumerable instances of injustice 
occur, Qpiie will deny, the eldest sons often taking all the 
Tfsi^l property situated.iyithout the barri^res, and the spns 
invariably cljviding it to ^uch an extent ampng themselves, 
thftt th^ portions left the daughters becoa^e merely nominal. 

4 

^*) The barrierei are those .limits of a town or city 4iviihi/i ivhich trade it 
«;hiefly carried on, and whose tnhabUantfi, during (lie middle agcf , QenctnWy 
poMeiMe^ peculiar privilcg^es. 
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The extension of the barri^res will in great measure remedy 
these abuses, which f coupled with the more equitable division 
of real property between sons and daughters, will do away 
^ith a stilt greater number of abuses* The Petitionrers 
therefore demand that the barri^resof the town be ^a^tended, 
and that within their limits all the children without dis-* 
tinction of sex, inherit in equal proportions. 

The 3, 4, 5, and 6 clauses of the Petition, requiring that 
the eldest son be limited to take' his eldership on only one 
enclosure, — that when the eldest son shall inherit real 
property from both his parents^ he be limited to one eldership 
^— that the eldest son have the choice of the house situated 
within the barri&res on bis accounting to his co-heirs for its 
Value, instead of dividing it among them-^and that the 
married daughter who shall have received no marriage 
portion be entitled, as a matter of right, to share With her 
brothers and sisters-^-are all principles evidently too just 
and reasonable to require any remark. Your Petitioners 
therefore suggest, that it be enacted that the eldest son be 
limited to raise his eldership on one enclosure, though such 
enclosure should hot contain the whole quantity of land 
usually assigned to such eldership, to prevent his taking 
too many houses for his share — that when both parents 
leave real property, the eldest son be entitled to takie his 
eldership on either at his choice<^that the eldest son have 
also the faculty of taking the house situated within the 
barri^res at an evaluation, instead of dividing it with his 
co-heirs — and that in lineal successions the married dbtight^r 
have the faculty of sharing with her brothers and sisters 
in her parents' inheritance, on accounting for any marriage 
portion she may have received at her marriage, and when 
none has been bestowed, that she be entitled, as a matter 
of right, to her portion of their inheritance. 

To prevent the parcelling of estates, various measures 
have been suggested ; but as it has been dif&cult to decide 
upon any particular number of vergees to fix' thef^ intent 
oi properties, it has beeb thought better ^hat the principill « 
heir should tdke an aliquot portion of the property, and 
it has been suggested that this proportion should be 
ONE-THIRD, which he should alwa(ys be at liberty td tkfce, 
if he think proper, on giving a just indiemnity to his 
co-heirs. Should the property consist of a single enclosure 
he will take the whole of it, as heretofore. 

Another of the most important principles of the prdect 
is that by which a person leaving ^o descendants shall 
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have the power of bequeathing his real property, — a most 
jiist principle/^a principle which is inherent in the right 
to property, and fik>m which it should never be separated. 
In truth, if children have any claim to the property of 
their parents, and- if the property of the latter is justly 
the patrimony of ^tich children, and if the law, founded 
-upon justice, has frequently eodfiued within assigned limits, 
the liberty of' the' piBtrent to -dispose of his estate,- it is 
different wheik" the 'pensonleavesna i^i^ue : then legislators 
have left to him "the right of disposing of his property as 
he thinks proper* For, by vvhat right can a brother or 
more distant, relative pretend to the property of a relation 
who may .have manifested a wish to the contrary? Pro^ 
perty: is^ the creation of civil law, and its preservation 
equally depends on it : hence is it regulated in a different 
uMhner in diffevent^ cfountriei; in all of which, however, 
is recognized the tight of disposing of property, in the 
absence of childrebycicepting where, by the existence of 
certain • feudal customs; ' th(^ possessors of property are 
considered rather as 'life tenants than as owners.— -It-cannot 
therefore be understood why a man Bhould be more 
fettered in the di^sal of his real property by- will, than 
in the povver of ^selling, or otherwise disposing' of it/ when 
by converting his property into money he has the right 
of bequeathing the •wholeprodocfe;^ 'When he leaves no 
children* Who ever heard that a man wdfi^ bpudd to leave 
a reserve to collaferiilfi/ ? • This resehrfe^ which sbmet lines is 
^tabiished in favoctr of childYeti^ may be jtistifled; oh 
the principle thslt 'a' ;bajan ought id i'bejtist befor^ lie is 
genJerous, and^bught to ^atisff^tbe'iMitural ciaioM of those 
whom he has brought intb life, -liMifore'he.CQnfieiisi benefits 
on strangers to > Whom' hef ohly'owes^riegard ;' b^ ought; ^ho 
•to acquit the ii^bi of nature 't6Wardshi6^'-fe^^ 
mother, and yet by our pr^seat 'i^tetti it « precrseH' Acy 
who have 'ho ' legal claim ^ on* the decdt^^ e^mie;^^ 
collateral relations, and even the crown are pr^h^ I 
though, Q^n ivhat^pi-tnk^iplev^'lt ' is'difiieult tcy c^dnc^ivi— 
It is asked* then tiai^t persons leaving nbdesccnici^pls; ishall 
have the right of bequeathing their r^l'«!dVEites,,-lt^'th'^!saltte 
•^way that they can 'their per^nah^j^that they is^kllwe 
the power of tewarding- mctitj^f tUaking' ia <f MJtltictteh 
between those who have served thejoi 'w^ll'6r otherwise,— 
in short, to dispense their bounty to those :Mfh<qm,they con- 
sider have the greatest claim on their favour and protection. 
Upon what ground of morality or common sense can the 
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nature or derivation of ^n e$ta,t^.de[pTAve.U>^. Q^ner pf tbe 
right of disposing of it ? What ii^\, dl^Si^fswQ is t^ere 
between an inherited §|t9t^, (^jr^-^a.^i^t^ acqviited befqr^ 
marriage, (t) or oee acquir^ di^ripg m^ri^ ? ($> Why 
^Uow ^, mm the rigW ^ . di$|?4j8wg :.^r hift.p^r^pDiM 
property j^d refuse, him, Xh^ rigb^ pf 4i8|^8iog ojf hid real 
estate ? Are they not iDOtb ^u^Uy i^ <fWQy. ; ms djO^^^iq*-*- 
of whiqh be pMght to bft the ^l»i5DilwJte m^st^ ?. jj^ if tiiif? 
that the.s^miQ up^ninji^y^ pf s^p^(9^q$: ! b99 npt: ^^liwy^ 
existe4 9& tp the disposal by will of iflberited property j^ 
^9s prev^iFe^ with respept tp ^cqyim^ prppWi^, ftltbougl^ 
^ Ifir^ inajority ^re pf ppiojipA |:b|k)k. every na*a ougb.t 
tp have the power of dlsppsiog pf bi^ i^herij^d f^{^. rb 
W^U a» pf his ppr^ojal pr^pp^rty^and apft«*ir«d re$l p^pje^rity ; 
An4 yp^r P^tHioflpra ijely with pppfidpftoepja tbft wwdpR> 
pf tbe. l^gi^l^tur^ tp d^q$e jrf tb^: <we3llfiQ» of bjequ^tMqg 
inberiteci , r^\ prqperty^ U miiBt . hpW^Vftr bei adwtterf 
ti^at it, wPmW ^e #tr^Ag€^.il :.iRberHMpmpf«ty .whicU; PM 
l;)p soU, Qf pvq^ diiapps^ pf by de§(4 of igift, CPMld ppV be 
^Hwy diaposed pf by wiU» AA:!tbs ;SW»fl Mwft it ij 
ij^ecessajfy tft^t the will di^ppsii^g p/[ K^l $fltat^i*ftbPMW 
be duly regi^terp4 ati tfip Qr^S^y ■. PMy.iPMft tp ^ its, ]^\r^ py/l 

ifl;^ec^tipp, for tjbfl,p^^RP8?pf giving A gwr^ety to tljiir4 

. iijorfover ia ^ pubUp ppipt pfiyipw tAfi liberty pf mWiing 
^yftVfim] Wfiate i^a^^Wlt bMt baTO;tbe,§fiG?ct of. augipeaUpg 

itbfr j?al w Qf )\9H?pfe iwd§t fuid gfouHd fi^ftte* by e^Qmrimog 

!te P¥}«liW ^Mn? Ao8(? who ^rQ ?it f^r^iB^t detffced Uwx 
H> 4^m\^ M^ i»pp}itip Wii iHRJu^ T^rirtiPM of tbe 
pfe??n]^ J^Wr! rq^frifiUpii? wbipfe ipdi*cp ^beKtitP^contippe 
jtb^if p^piUi . ip i|^ ..pyJi^lici ^nn^h d^iitlw *b^r*y ««*«» 

*fe? BWep <>/[, 4'Wft^nfr m iVby w.yi)i iP^t^d rf- j*vfirtii»g 

it }p f^). prpMrtyi >¥^|^b ttey wqwl4 ^Jce A.pl^fMFjB 4p 

Miwiwf ^jjing, lor ffifi9M«gi9g iwJi"! toy wd; tabpwr, , if ♦b«y 

had tfi^ fagng^li^ly offi5i*pp8M«pf i\^A* of ;their pjeriQWl 
», J»*8^ ftB4 fl?P^XP!fln|;tt^»«eoipy, b? fttep , ifttrodMcedjialtp 

% RTffffn^ «»fiw.4¥ ^*t§ral jwp^ h:.i» 

Wy9»y»» 4lj8Hftfi:%a«|tei8W (ifh^U i|ib/^it wrtfe tb^n^; 
*JW W tUH? ^njfi BT^^ in JiJMrt, lluQcjBSfiow ? ibtf 
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without distindtidri of Sex, shall succeed to their relatives. 
PuWic 'opFrtion has openly proclaimed the necessity cf a 
revision of the present laws in collateral successions, with 
regard to brothersand sisters, and more distant relatives ; 
according to whidh the fendale sex is invariably excluded 
by the tnale in parity of degree, without there being a 
shadow of f^ason for any longer submitting to so unjust a 
privilege. Why should iiot a sister who has brothers 
inherit frotti her sister ? Are then the ties of natiire and 
justice destroyed, Vhefnever fefmales present their claims to 
an inheritance with males ? Is the presence of one or 
m6re brothers In a family, to be construed as a reason 
for excluding the sister from her sister's inheritance ? 
What reason can be assigned thus to deprive sisters of all 
portioh to their sister's inheritance. When brought up tinder 
the same roof as their lirothers, all have been treated 
with the same tenderness and care ? What the motive oi 
treating th^rh during their lifetime as children, and at the 
death of their nearest relative, as So many convicts unworthy 
of participating in the slightestportion of her inheritance? 
The greatest anomaly in reference to this subjec^t reigns 
between the spirit and text of oiir present laws, wKrch 
whilst they profess to discourage wills^ nevertheless hold 
out the strongest inducement to benevolent persons to have 
recourse to them, "as the only means of relieving the sex 
who most need prdt66tion, and Who, in the absence of 
testamentary bequests, are treated with the most cofisum- 
mate injustice. That in coUatefd successions the nearest 
relative should ej^cldde the mofe distant without any regard 
to sex, is a principle in accordance with our law, which, 
however, to harmonize with eternal justice and morality, 
should do away with all inequality of sex in parity of 
degree. 

But one of the most ititolerable abuses of the present 
law, is that which in collateral successions debars the child 
of a deceased brother or .sister from representing its parent 
in the inheritance of dny personal property, or real property 
purchased by a deceased relative ; nere then is the law 
under whose eegis all are said to derive equal protection 
for their liberty and property, Which wreSts from the 
unhappy orphan his relative's inheritance, because he has 
had the misfortune of losing either or both his parents ! 
and strangle inconsistency, this vei^ child is allowed to 
represent its parent to succeed to the real propierty inherited 
by the deceased, as if equal reasons did not exist to au- 
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tborise the principle of representation to personal property 
and real property purchased, as for real property inheritea. 
What more powerful reasons can be adduced to reform the 
law,than the existence of such anomalies at once so subversive 
of the principle of affection on v^hich hereditary rights 
should be founded, so destructive of all sense of morality, 
which thus leaves the deceased's inheritance as a premium 
' to relatives, the greater part of the time so much better 
circumstanced than the unhappy widow and orphan, thus 
debarred by a lawgiver, who nevertheless inculcates the 
necessity of upholding above all the sacred rights of 
widows and orphans, and specially commits them to the 
protection of the judge. (*) 

In the ascending line of succession the system, is 
worse than ever : neither father nor mother can inherit 
from his child, a relation in the seventh degree of a kin^ 
the crown itself will wrest a child's property from the 
author of its days : and that too though the very property 
so wrested, have originally sprung from the bounty or 
generosity of the garent thus wronged. This property 
which under any circumstance should return to the source 
whence it sprung, will be seized as that of the convict to 
augment the revenues of the crown, who should never 
succeed but in the absence of all other heirs, according to 
the well known maxitn of the Roman law adopted through- 
out all civilized states : Fiscus post omnes^ the crown 
only succeeds after all other relatives. It is then suggested 
that in ascending successions the father and mother, in 
default of whom, the grandfather and grandmother shall 

(*) The oath of office more particolarly eojoint the Joratt or Judges to 
watch over and protect the jost claims of the widows and orphans, as the 
following extract from their oath, the most solemn administered to any pnblie 
officeri according to the constitution of the Island, will show : 

*' VoQs assisterez et aiderez avec le Baillif ou son Lieutenant en la compa- 
« gnie d*autres Jores vos fr^res, en cours ordinaires k votre tour, et en 
" conrs eztraordinaires tootes fois et quantes qu'en heure due en serez reqvis, 
'* & rendre bonne et loyale Justice entre Sa Majesty et ses sujets, et de partie k 
'* partie, tant au petit qu*au grand, et principaietnent anx veuves et orphe- 
'* Livs ^ sans aucon supporter ou favoriser par don, promesse, amoor^ 
*' acception de personne ou antrement." 

Yet these parties to whom the legislator thus ordained that justice should 
be more partieuiarly ndminiitered, where the yery persons against whooi 
a sentence disinheriting them, is to be found in almost efery section of die 
old law. 

Soeh discrepances between the oath and the law, or between the menu 
and the end, now so happily abolished, are constantly occurring in tbo 
institutions of feudalism, whose authors it would seem ooofider^d those moal 
unwarrantably bad, ai the most politically juat. 
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succeed to all the personal property as well as to all the 
real property purchased by their deceased child who leaves 
no issue, brother or sister. It is also suggested that they 
should likewise succeed to the real property inherited unless 
it be deemed sufficient that they be restricted to the life 
enjoyment only of such property ; the same difference of 
opinion having manifested itself upon this point as upon 
that of willing away real property inherited, the matter is 
entirely referred to the legislature who^ill settle it as 
may be deemed most judicious. 

It is also suggested that in default of heirs in one line, 
those of the other be entitled to succeed always according 
to the principle Fiscus post omnes, so conformable to 
the precepts of justice and humanity. 

To secure as far as possible the sacred rights of property 
and above all the rights of minors and wards, it is proposed 
that the right of redemption be abolished for all sales of 
real property which take place coram judice, as also in all 
cases of private sale when made by auction, this will put 
an end to those frauds and collusions practised between 
relatives and mock purchasers, who, through threats of 
redeeming the property when sold, drive away bond fide 
purchasers who would have given a fair price for such 
property, and in the mean time sell it at a diminished price 
to their abettors for the purpose of ultimately redeeming 
it themselves at the same rate. The moment a sale by 
auction has been duly published any relative may go there 
and bid for it ; a fair and honourable way is thus open to 
him, to prevent the real property going out of the family, 
which should be, or at least is legally supposed to be, the 
object of redeeming real property. If he does not choose 
to avail himself of such an opportunity, he cannot expect 
that a system of redemption which fosters fraud and 
collusion to the prejudice of minors and parties desirous of 
selling their property to the best advantage, will any longer 
be kept up for such unworthy purposes. It is then 
proposed that the right of redemption be abolished in all 
sales by> auction, whether they take place coram judice, 
or at the private consent of the owners, provided that such 
salea be advertized in the public prints at least one month 
previously to their taking place. 

For the reasons above presented, your Petitioners pray 
the Royal Court to take such steps as it may deem proper 
at the hands of the legislative authority of Her Majesty 
and Her Most Honourable Privy Council, to secure the 

9 
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following changes which, founded on reason and morality, 
will spread their beneficent influence over all orders of 
society, — destroying those odious principles which debar 
widows and orphans from their relative's inheritance,— 
abrogating in collateral successions the unjust privileges 
bestowed upon the male to the prejudice of the female 
sex ill parity of degree, — putting an end tp those frauds 
and collusions practised by interested persons to wrest the 
property of their relatives at a diminished price by under* 
hand sales, — and finally bestowing upon the owners of real 
property one of the most sacred rights appended to it^ that 
of willing it at pleasure, in default of issue. 

These changes are : — 

1. — That in lineal successions, the males share two-thirds 
of the real estate of their parents, — the females one-third, 
as formerly : no male, however, in any case, to have more 
than double the portion of one of the females, — nor a 
female to have a greater portion than a male. The right of 
eldership to be continued, but that of vir^iiime^ by which 
the males take one-twentieth part of the estate before the 
division take place, to be abolished. When there shall be 
daughters only to divide in the direct line, the youngest 
shall make the lots, and they shall choose according to 
seniority. 

2. — That the barrieres of the town be extended, and the 
children, without distinction of sex, do inherit in equal 
proportions within their limits. 

3. — That the eldest son take his eldership from one 
enclosure only, whether it do or do not contain the quantity 
of land which otherwise would have comprised the pr6ciput 

4. — That when both father and mother leave real estate, 
the eldest son take one pr6ciput only, but that he be allowed 
to choose the inheritance from which he shall take it* 

5. — That the principal heir have the option of takioff a 
house situated within the barrieres, at a valuation fixed oy 
a competent authority, instead of having the house divided 
aipong all the co-heirs, as is done at present If the princip&i 
heir will not take the house, it shall be offered to each of 
the corheirs, beginning with the sons, according to seniority. 
If none of the co-heirs will take it, it shall be sold fop the 
benefit of all. 

6. — That in lineal successions it shall be optional with a 
married daughter to share the personal property of her 
parents with her brothers and sisters, on accounting to them/ 
for what she may have received on her marriage^^-^-^md if 
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she have received nothing from her parents, she shall then 
share with the other children as a matter of right. 

7.-^That when the enclosure on which the principal heir 
takes' his eldershjp is of less extent than the third of the 
estate, it shall be Uwful for him, after having taken his 
prSeiput^ to take part of the nearest land belonging to t,he 
estate to complete the ftaid third, subject to his remunerating 
his co-heirs according to-a valuation made by a competent 
authority ; but if the land nearest to that taken as pticipuii 
contains one-half more than is necessary for making up the.' 
third of the estate, or if there be a house upon it, the- 
principal heir shall not take it, but shall be obliged t6tiaike' 
a piece of land of smaller extent, provided one sufficient to 
make up the deficit can be found* 

8. — That every person having no children and not feeing 
under guardianship, may dispose of real property acquired 
by hioiself by will,. and. a^. to what he may have inherited 
it is left to the wisdom df the legislature to decide whether 
he should not also be allov^ed tol dispose uf it 

9. — Every instrujUeot cohferring a gift • or . legacy of real 
property, to be lotfged.at the Greffe-officc, and registered 
on the records, before' it can bt carried Into execution by 
the administrator to the estate^ ' V 

10. — That in collat^ffah succes^bhs^ brothers and sisters, 
uncles and aunts, ift^te'tdusiDS and femrie cousins, shall share 
in the same proportions sia. In Ikieal sihec'eisibns ; — that is to 
say, that males shall tStdie two-thirds, and females one-third, 
when in parity of degree,' without how^eirer, in any case, 
the share of a male e?^eeding double the share of a female. 

11.— That in collateral sddoessfons, representation shall 
be altpwedj without distinction as to the nature of the pro- 
perty, wbiNJier propres or €tc^iii and personal property — 
that is to say, the child of a deceased brother may represent 
his father or his mother to the succession of an uncle or 
aunt. 

12. — That in ascending successions, fathers and mothers 
shall inherit from their children, when these leave neither 
children, nor brothers nor sisters. Theascendants or survivors 
shall inherit all the real and personal property of their 
children, and the usufruct of the property they have 
inherited. As to the latter property it is left to the wisdom 
of the legislature to dispose of it, either to the ascendants or 
to the nearest heirs of the line from which the said property 
shall have descended. 

IS.— That in default of heirs to the propres^ this property 
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shall go to the nearest relative of the deceased in another 
line. 

14. — That the redemption by heirs (retrait lignager) be 
abolished in the public sales of real property by auction, 
and in sales before juiiice, provided that in all cases, notice 
have been given in the public papers of such sale, one 
month at least previous to its taking place. 

15. — ^That the daughter-in-law have no more right than 
her husband, to the property belonging to the husband's 
parents, who will be at liberty to sell or hypothecate their 
real property, without being held to call on the daughter- 
in-law to renounce to her dower. 

Guernsey, 27th June, 1838. 

FREDERICK PRICE, Juir., President. 
JOHN VALRENTy 
JOHN HARVEY, 
NICHOLAS LE BEIR, 
NICHOLAS DE MOUILPIED, 
PETER BIENVENU, 
NICHOLAS COLLENETTE, 
JOHN VI D AMOUR, 
THOMAS LE SA WAGE, 
WILLIAM OGIER, 
NICHOLAS ALLES, 
FERDINAND B. TUPPER, 
ANDREW COHU, to the exception of the 

firet clause of the fourteenth article. 
JOHN MAHY, to the exception of the 

second clattse of the second article. 
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THE ARGUMENTS 

Presented before the Court of Chief Pleas after Michaelmas 
in support of the foregoing Petition^ on the 1st of October 
1838, when that Court appointed a Committee from its 
own body to take the subject into consideration. 

• 

Some opposition having been made as to whether the 
Petitioners should be heard by Counsel^ and the Court 
having decided they should : — 

Advocate Jeremie spoke as follows : — On behalf of six 
hundred of your fellov^-countrymen, all of themlntimately 
interested in that security which you, as the administrators 
of the law, owe to property in every shape, — on behalf of 
a Committee appointed by them to defend their just rights 
by demanding changes, in your laws on Wills and Succes- 
sions, two of the most important branches of the civil law, 
and at present the nxost defective,— I come to present to 
you the most serious : reforms upon which either you, or 
your predecessors were ever assembled to deliberate. Is 
it too much to require your patience and indulgence for a 
few minutes, whilst addressing you on a subject so intimately 
connected with the well-being of the country, and to which, 
for months together, the laborious researches of men 
deserving your confidence have been directed, — men who, 
from their position in life, witnessing the unjust and 
barbarous results of vour present laws, are the most likely 
to prescribe a remedy,— is it too much, I ask, for you to 
give their . petition a few minutes of your patience and 
indulgence? I flatter myself not ; for to what end can 
your time])e better. devoted,; than to the amendment of the 
most pernicious and most inhuman -system of legislation 
which ever disgracedi civilized mati ? No one more than 
he wbo now adreqses ^ you, iS; aware how delicately the 
subject of law reform should be. handled, how much 
patience, investigation, jlidgmrat a«^ learning, are required 
of thotse who are bold.enoiigh toeiit^r.the hall of legislation 
with .rcigulations which they ^buld prescribe as at once 
the most politic and < just to gdvern the actio^ of: their 
£^t|ow-men. But when 9uch regulations have been maturely 
considered^ — ^when they i^re impe^atij^ely called for,*— and 
wh^^p for months past they have occupied the incessant 
attention of persons appointed by a numerous assembly of 
thejir fellow-citizens,-^in one v\rord, practical men holding 
official situations^ through tbe: "honourable discharge of 
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which they have deservedly secured public confidence,— 
men looked up to by their fellov^-citizens as the most fit 
to suggest the proper mode of removing some of the most 
vicious institutions which are still suffered in this small 
community to mar the best feelings of 6ur nature, and the 
ruthless execution of which, frofti time to time, draws 
forth expressions of disapprobation from the administrators 
of justice, which indeed command for them public esteem, 
but which at the same time forcibly denounce the 
unhallowed source \Vhence your laws derive their origin,-— 
it is not too muth, I repeat, for you to listen to the sound 
arguments which such men are enabled to afford. So far 
do I agree with the Queen's Procureur that the important 
subject of law reform requires the rhoet serious consider- 
ation^ that before the Petitioners dettianrf of you to take 
their prayer into consideration, tbey reqii^t to make knowti 
to yoii their sentimentS'On the subject'; attd however skilful 
and acute a lawyer the Queen's Procureur may be,; it is 
not ^ing too far to state that it is lilbrally impossible he 
should be as well acquainted with thet^ desires as the^eribtr 
who has assisted flt all their deliberations, taketi note of 
all tbeif decisions, arid who hopes this' daj to rivcit your 
attention 60 completeJy to Ih^ ri^a^We^, that ft vtrill riot agairi 
be indefinitely put off/ d« it 4fOuld appeil** has be^rt the fate 
of law reformb at different periods for th^ last two de^turies; 
To set aside »H aki«ms irespectiMg •ds^flg^k'Otis iihfrid^atrons^ 
whidh frequemlyasstrtl, and' tbb ^to bbitttf^t, thg ittiw^ 
salutary Tefortns,^td itispii^ j^a,~as adtti!AistratbWi^*!th^ 
lawi with i that coofiktencti Wilhodt^ • w'hi^h th^ daii tievei!' 
be obtained-^to discharge to the betsf^bf my abiltfy, md as 
fWasumy hiimbie^effbrt^ '♦rill ahoiv,'th^ trust bbttmlfed td 
my care, it will be wy ptovince icy tey iMifor^ Vbtii^ tfjfes thd 
principles which obtaW bti tike '- sij/bj«(ii; of tho^e . tega^ 
reforms, the nature of which ybu *i^e ciUW* ' vtp6U t6 
investigate^^td 'poftfti out that iri rlAlity thi^ fkea^txrhi Wit 
required of you are^bttly ' thbiW^ tioiite«*ibti» w-bich' fy<M^ 
time to time,- and MbiieJ^parUeUlttrb^irf tfie ' pW4 vlfWii^ ' <if 
Noniiandyv^(<he r^i^^ hv^ bf #hiel¥ vrfere abiSftlomcff 
to be styled the^ " ttisest of thd^is^l!) th« tttki^'bf^Vmrm 
communities have: of theib > freef -^8;^^ thtMgb*ic^3ftiitiiV 
bestowed upow their people ' Otite\^6ikv9tieeAv^tltfftftiVbt 
of dm assertion, backed by e4hmi^rbu§<CV)Mnitt^ m6 
ate uhanimous irif their i^nimdli''9st tki&^e&TVA M0!v6tf 'i^ 
the Fetttiof^ iioo«eiit^>teIty^iVf^l4riitff^hd0^htUrUitf^^^ 
hovr^ i\Mt days, wom ' uhanMiitsi^f "btiV ^veh <ti bar^ m^6H^' 
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in favour of any public reform, is difficult to obtain, even 
iu furtherance of the cause at once the most iust and most 
politic : how much, then, must not the particular reforms 
which are now laid before you be imperiously required, 
when, in addition to the unanimous assent of a numerous 
and highly respectable Committee, it is laid on your table 
backed by six hundred rate-payers, men of all others the 
most interested in the administration of those particular 
laws, whose more immediate province it is to protect and 
guard the rights of property. Yet so difficult is reform 
in the law to be obtained, that if, in the name of the Peti~ 
tioners, one bad on their behalf to present only powerful 
arguments pointing out the ruinous state of the present 
institutions, and the excellence of the remedies proposed, 
one might nevertheless despair of success, — these arguments, 
even backed by the assent of the greatest legists of gone-hy 
times, at once the ornament of their country and their age 
— would still be far from ensuring the success they deserve. 
But if to these criteria of excellence, we add that these 
remedies have been thenaselves suggested and adopted, 
after a far more laborious investigation than even in these 
enlightened times most rulers would be disposed to bestow, 
—ithat they have been found sufficient to govern, not indeed 
a few hundreds, but millions of our fellow«men arrived at 
the highest stage of civilization in different ages and in 
different countries, would it not be the height of human 
folly and presumption to reject such in&llible tests of 
excellence, and still cling to worn out and degraded institu- 
tions, which no men of common sense or honour ought to 
countenance or support ? Animated by these sentiments 
I shall proceed to examine each individual article of reform 
proposed ; and that the Court may be enabled clearly to 
follow tbe course intended to be pursued, the subjects 
may be classed under the following heads : Lineal, collateral, 
and ascending successions. Disposal of real property by 
will. Right of redemption, of real property. A proposition 
that the daughter-in-law dnd grand daughter-in-law, should 
no longer, as a matter of course, have a lien on either their 
father-in-iaw's real e^ate, ^r on that jof die grand&ther-in- 
law, as is the case at present. 

LINEAL SUCCESSIONS. 

On the 1st Article vespectiaf^The mode of pariition in 
Umeal descent of real properiy situaied elsewhere than in 
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the barri^res whereby sons can never take more than double 
the portion accruing to a daughter^ nor a daughter more 
than a son. 

The whole of this proposition is more consonant to the 
spirit of the ancient law, than the present custom. The 
intention of the legislator, in giving two thirds of the real 
property to the sons, and the remaining third to the 
daughters, was evidently to secure the former a double 
portion : instead of which, according to the custom of the 
Island, the sons always take their two thibds when their 
number amounts to more than double that of the daughters ; 
but will not, on the other hand, allow the same privilege 
to the daughters, who, however numerous, can never take 
more than their one third between them all. By the 
proposed reform, the sons will never be allowed to take 
more than double the portion of real property which may 
accrue to each of the daughters. As heretofore, a daughter's 
portion can never exceed that of a son : and it is proposed, 
and with reason, to abolish the twentieth. In a succession 
where there are only daughter* to divide, the youngest 
will make the lots, and each will choose by seniority. In 
this case there is no eldership, and as many well informed 
persons entertain doubts whether the elder daughter has the 
privilege of a choice, or whether all should not cast lots, 
the proposed reform will set that question at rest 

On the 2nd respecting — The extension of the barri^res 
and the equal division of property therein* ' 

The inhabitants of the Town parish are extremely 
anxious that this enactment should pass. Even they who 
live at the Bouet, and other extremities of the parish, who 
cultivate arable lands and orchards, desire that their property 
should be equally divided among all their children, and are 
most anxious to see their property included within the 
barri^res. On the necessity of extending these, there is not 
a dissentient voice. The only point on which a difference 
of opinion may . arise, will be the extent to which these 
barrii^res should be carried, which, as a matter of ooui*se, 
must -be left to the discretion of the local authorities, 
after .the legislature have decided' on the principle. The 
proposed enactment, after all, is only keeping up the spirit 
of tne ancient law, which made a difference in the succession 
of property situated .in the town, and that isituate in ike 
country ; in the former there was no right of eldership, 
which has always been the main draw-back on successions, 
though, as in the country, the^sons took tv^o-thirds and the 
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daughters one-third. Following up the same principle to 
its legitimate consequences, is only acting in accordance 
with the spirit of the times, which requires that all the 
children, of whatever sex, should share alike, — a principle 
which, after all, constitutes the most just system whenever 
political considerations do not absolutely oppose it. The 
argument that boys require a greater share of their parent's 
succession because their habits are more expensive, is a very 
poor one to set aside equality, particularly when it is certain 
they have five times the opportunities and means which 
girls have to provide themselves with the necessaries and 
enjoyments of life. 

On the 3rd.— rAa/ the eldest son take his eldership or 
priciputfrom one enclosure only. 

The pr6ciput here alluded to means the chief mansion or 
dwelling, which, together with a certain quantity of land 
attached to it, the eldest son takes as ^\% eldership. The 
quantity of land given with the house, sometimes in detached 
places, varies from 15 to 20 perches. As upon this quantity 
of land several houses may exist, the eldest son begins by 
taking the portion where there is least naked land and the 
most valuable dwellings, and generally finishes by taking 
for the last fractional part, the most valuable dwelling, 
having perhaps already secured one or two valuable houses. 
By the proposed change, this injustice will be prevented, 
as it will be the interest of the eldest son at once to take 
the most valuable house, and leave the others to his co-heirs : 
for where he first selects there he must remain ; he will 
not as formerly be allowed to take the greater portion of 
the real property in detached spbts, and reserve the most 
valuable for the last fractional portion of hxsi prSciput, 
Thus again do the committee act in accordance with the 
spirit of the ancient law, which provided great privileges 
for the eld^t son, by his preciput, but which was never 
meant to degenerate into the abuse of serving as a cover for 
•him to take away the greater, and always by far the most 
valuable, portion of the inheritance. None better than 
douzainiers, who often make divisions of property among 
co-heirs, and always grant the portion of land allotted 
«for this privilege, could see the evils of the present 
system in their most glaring colours. And as most of 
the members of the committee were taken from these 
bodies, none were better enabled to guard against those 
evils which must inevitably accrue from the prevalence of 
the present antiquated system. 
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On the 4th. — That the eldest son be limited to one elder-- 
ship from both his parents. , 

The eldest son has a right to a pr^ciput on the succession of 
his father, as well as on the succession of his mother, unless 
both successions happen to devolve at the same time, in which 
case he can only take one preciput^ which shows that the 
law did not regard this prerogative in a very favourable 
light. By the change proposed, it is still left to the eldest 
son to choose his preciput on the estate of either father 
or mother, but he will no longer be allowed to take both. 
As a matter of course, he will select the most profitable, 
which ought surely to be considered sufficient in an age 
when the advantages of primogeniture, as a political insti- 
tution, are becoming more and more doubtful. 

On the 5th. — That the eldest son and others, according to 
seniority, have the option of taking the house within the 
harridres at a v^uation, and on their refusing to take it, 
then that it be sold by auction for the account of the suc^ 
cession. 

The third and fourth articles deprived the eldest son of 
impolitic privileges, on the score of the public good, — the 
fifth grants him an important one, on the same principle, 
by preventing the subdivision of property, which is always 
a great evil. The eldest son, by paying a reasonable sum 
for his parent's dwelling, will now be always able to secure 
it, which in many instances may prove an immense 
advantage, — for instance, to a tradesman who succeeds to 
a parent's business. The faculty thus bestowed on the 
eldest son by the reformed law, will show thjit its authors 
are animated throughout by the sole desire of promoting 
the public good, giving the eldest son privileges when they 
can be bestowed without injury, and only depriving him 
of such as are injurious to, and therefore unjust towards, 
the remainder of the family. The faculty allowed to each 
of the children in succession, to accept or repudiate the 
privilege, proves the anxiety of the framers of the new 
act to prevent the subdivision of property ; and the clause 
by which it will be sold to the highest bidder, in case all 
the parties refuse it, is in strict accordance with the common 
law, which provides a sale by auction, either among the 
parties themselves or among strangers, whenever two or 
more joint proprietors of any object cannot agree among 
themselves as to the mode of disposing of it. 
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On the 6th. — That the eldest daughter divide^ as a matter 
of right, with her brothers and sisters, on accounting to 
them for her marriage portion. 

In the present state of the law, it is presumed that every 
daughter, on her marriage, receives a marriage portion, — a 
presumption which frequently turns out most false, but. 
for which there is no remedy; the received axiom of the 
present custom of the island being*, that a '' parent can 
marry his daughter with a rose." The only remedy is for 
the parent to reserve the married daughter to succeed with 
his other children to his personal property, which in many 
cases he neglects doing, naturally conceiving it to be 
unnecessary. Nor is this the only unjust and inconsistent 

Eart of the present law, as it allows a parent, who may 
ave already given his daughter more than her share by 
means of a marriage portion, again to reserve that daughter 
to divide his inheritance with his other children, without 
even accounting for what she has received, — an act of 
great injustice, but which assumes the feature of an unpa- 
rallelled inconsistency in a law which strictly forbids a 
parent to give a greater portion of his inheritance to one 
child than another. These unjust and inconsistent features 
will be done away with by the proposed law, which 
provides that, when no marriage portion shall have been 
received by the daughter, she shall, as a matter of rights 
share the inheritance with her brothers and sisters ; and 
when she shall have received her marriage portion, she may 
be at liberty to share — in which case she will have to 
account for her marriage portion — or to keep what she 
has received without sharing. 

On the 7th. — That the eldest son be at liberty to tiave 
one-third of the whole estate left by his parents assigned 
to him. 

This regulation is proposed, in order to prevent the too 
great subdivision of lands so injurious to agriculture. 
With this view, the eldest son will beat liberty to take 
one-third of the estate, for which, as a matter of course, 
he will have to indemnify his co-heirs for so much as may 
exceed his portion. He will, also, have to account to 
them for the value of any house that may be built on 
the ground which he selects to complete the third allotted 
to him as his right of eldership ; and he will only be 
allowed to select the ground on which such house is 
erected, in case there exists no other land from which he 
can make up his third. 
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On ihe 8th. — That a person leaving no descent be allowed 
to will the whole of his real property. 

This is beyond doubt the most imDortaut principle $et 
forth in the petition. It is no less thma restoring to the 
inhabitants one of the most sacred rights of property 
which they lost owing to the usurpajbions of feudafism, 
whose rulers put every obstacle in the way of willing 
away real property, in the hpp^s of obtaining, it them- 
selves in the absence of beirs^ — it being out of the power 
of a proprietor of real property, from one moment to 
another, to sell or otherwise dispose ^ it to a stranger. 
The restoration of this prerogative to the owners of real 
property will be invaluable, as many individuals of 
fortune are at present deterred from purchasing real 
property, which they would do were they at liberty to 
dispose of it by will, as they have a right to do, of at least 
one^third thereof, during, life, by deed of gift. The riglit 
of disposing of property fey will, will therefore only be 
an extension of the principle sanctioned by the present "^ 
law ; and as a proprietor of real property, who has 
CHILDREN, can give onc-ihird of it during life by deed 
of gift, he should surely be allowed tp dispose of it by 
will when he has no children ; but at present he 
cannot. This is another inconsistency /which the proposed 
tleform. Act will do aivay ivith. In fk^t, whoever expects 
to find, either justice, humanity^ consistency, or honourable 
principle, embodied in the present laws of Wills aivl 
Inheritance, wtH be extremely ..deceived, — those, sacred 
standards of morality and justice, which should form 
the basis of human legislation, . were sacrificed by^the 
feudal lords to theif own private ends, and unhallowed 
policy. Upon the necessity of reforming this part of 
our laws unanimity prevails, the only difference of opinion 
that exists is as to the extent : some; considering, it just 
to allow a person to dispose of any real property he- may 
have ACQUIRED by gift or purchased, but ths^t such a 
faculty should not be extended to the property he may have 
inherited. r 

On the Qth.-^That the will of real property be ,. duty 
registered for the purpose of maintaining the riglUs if 
third parties. 

This article is ^ natural consequence of our system of 
registry or hypothecation, by which it is absolutely neces- 
sary that all claims upon real property should be 
clearly ascertained. 
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ON COLLATERAL SUCCESSIONS. 

On this subject it will be necessary for one moment 
to arrest your attention, and to state before-hand that 
this, of all other portions of the law, is at once the most 
unnatural, defective, and obscure, that ever disgraced a 
civilized community ; for neither common sense, nor com* 
roon honesty, nor common justice, can serve you as guides 
to lead you through its labyrinths. Widows and orphans, 
— the female sex in general,-— in a word, all who mostly 
require the assistance of , the law, are by its decrees 
sacrificed in the most merciless manner to the disgraceful 
policy of a gone-by system* The ablest commentator on 
your laws, the venerable Thomas Le Marchant, centuries 
ago invoked the tegisiature to amend this cruel system, 
but all to nopqrpose. When some years back his valuable 
treatise on our: laws was printed by order of this Courts its 
members stated that there waa much valuable matter that 
might be extracted from it^ and that the truths which 
their author in his day revealed to the world respecting 
the vicious institutions of the iskmd, vtrere not over«agreeable 
to the ears of men in power, t^rot^ tl^n, Mr. Bailiff ailid 
Gentlemen, that acquainted with the extent of the evil^ 
you have the willj^: and the power, to adopt the remedy, 
— that you are desirous ^that^ your constituents should 
no longer be .deprived of it^ and that, keeping pace in 
your legal reforms with tho tvsro great nations which 
surround you^ — the applause of whose visitors naany so 
frequently court and' justly, obtain, for. that appearance of 
cleanliness and,.pomfort which so strongly marks the 
exterior of this little ' community ,-r-*you are no less <lesiroUs 
that the mo^t impprtant institutions by which you are 
surrounded, should also be worthy of commendation. 

On. the lOth.-T'TAa/^ in call^terii^Lj^uccessions the female 
be no longer, esiefuded bythetnale heir in parity of tlegree. 

At present) in qollateral successioqs, the hedr niaile is 
preferred^to the feifrMvIe in an. equal degree of relationship, 
•^thus, brothers exclude sisters, ; even to the succession 
of a BISTER — uncles exclude aunts, and inale <:ot)Si«8 
exclude female ■. cousins, — ^females being allowed U>. suce^ 
only when in a nearer degree of relationship, \tk whidi 
case they exchide males who are /not sa closely allied. It 
is proposed to make females inherit with males when in dn 
eqAial degree, but then only tO;, give them the same prero- 
gatives as they will possess in lineal Mccessions-f- that is. 
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the males to take two-thirds, and the females one-third, in 
such a manner, however, that in no case the portion of the 
males shall exceed double that of each of the females. We 
hardly consider this fair or politic in eoUaieral successions^ 
where the female should be on a par with the male relative : 
in /fTz^a/ successions, where the children look upon their 
father's property as their patrimony, some political reason 
may be assigned for giving the male a greater portion of the 
inheritance than the female ; but in collateral successions, 
where neither male nor female has a right to look upon 
their relative's property- as their own, and in whose affec- 
tions all his relatives snould be placed on the same footing, 
the same reasons do not applv. It is true that by the 

K resent fef6rm, the relative will be enabled to dispose of 
is property as he thinks proper by will, in which case 
he may equalise or fevour any of his relative. Still it 
appears that it would have been better for the law to 
have placed both male and female relatives on a par, and 
then lefk it to the relative to alter their respectii^ portions, 
if he deemed any change necessary. 

On the 11th. — That representation be allowed to the 
children of brothers and sisters to inherit with their uncles 
^Aul a^nts in collateral successiom, 

One : of the most intolerable principles * of the existing 
law^ 'IS that which, trt^coHaterai succession, prevents the 
child'bf the; brother or 'Sister -of the deceased from repfe- 
sentitig his parentdy either as regards personal or acqiiii'ed 
property. Hei*e isa \iiv^ according to which all ate promised 
equal protection for their persons and property, which never- 
theless deprives the unfortunate orphan of the succession 
of bis parents, becauseiie has had the misfortune to lose 
his father or his mother r and, to complete -the inconsistency, 
this same law allows hiili to represent his father or 
mother with regard to property inherited by either parent, 
— as if the same reasons which authorize the representation 
to inherited property did not authorize it with regard to 
personal and acquired property!— What stronger reaBons 
can be Assigned for the reform of our l^islation than the 
^existence of abuses like these, which destroy the principle 
of afieption upon which hereditary rights ought always to be 
founded^ — which confound all moral 8entiments,and leave the 

5 property of the deceased as a premium to those who, most 
requently, are the least in want of it, to the prejudice of 
widows and orphans whom the legislator, at the same 
time, declares'to be the special objects of his protection. 
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and over whose interests he requires of the magistrates (his 
organs) to watch with care ! ! 

On the 12th. — That parents and grand parents be no 
longer excluded fiiom their parenfs inheritance. 

In ascending successions the present s}rsteni is still more 
barbarous ; neither father nor mother can succeed to their 
children — a relation in the 7th degree, — even the Crown 
seizes the property of the child to the prejudice of the 
author of its days ! This child^ loaded with the benefac- 
tibns of its parents, has, perhaps, received in advance its 
shafe of their succession, and yet all this, which at the 
least, ought to return to the source whence it proceeded, 
goes like the property of a criminal to augment the revenue 
of the crown, which should never take any share of the 
property except in the absence of all known relatives, 
according to the maxim fiscus post omnes^ — the crown last 
of all, — the crown only coming in for a man's estate when 
no one else can put forth any claim to it. 

On the 13th. — That in default of heirs in one line, the 
property should go to the nearest of kin in the other line. 

This proposition reminds us that it will be opposdd by 
the law officers of the Crown, inasmuch as the Crown 
takes the real property of a person who leaves no relatives 
in the line whence the property came. Let us suppose it 
came in the paternal line, tnough the individual may have 
near relatives in the maternal line, such as an uncle or 
cousin, neither of them can inherit, as they belong to a line 
different to that whence their relative came to his property. 
This is a great injustice, for the law chiefly bases the 
right of inheritance on the affection and respect which it 
desires and commands relatives should have for each other. 
We are aware that the Crown officers in this jurisdiction, 
beginning with the Queen's Procureur, and not omitting 
the Queen's Receiver, have all Argus's eyes over Her 
M^esty's revenues, — that they watch over and foster them 
with as much care as they do their own. But if, on the 
one hand, the revenues of the Crown are to be guarded, on 
the other, the rights of individuals deserve protection 
also ; and the more legitimate, the more just, the source 
whence the Crown revenues spring, and the less likely are 
they to be tampered with. Besides, what just expectancies 
can the CroWn form when there exist niear relatives, who, 
after all, are the best entitled to the property left by a 
deceased individual ? — It was an axiom even in feudal 
times, that the cause of the Crown " was never so bad as 



/ 
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under a just Prince," meaoing that, wtiere a doubt existed 
on any point, the subject should derive the benefit, and 
that it was the interest of the throne to place its revenues 
on such a footing, that it could be drawn from its subjects 
without injuring either ^he cause of justice or humanity. 
And again, the Romans, those nsasters in the science of 
legislature, had their ^^fisctis post omnes*^ which prohibited 
the officers of the Crown from meddling with an estate 
whenever any relative of the deceased presented his claim 
to it. It would be instituting a cruel ^contrast, and one 
not very likely to further the ends of constitutional 
governments, thus to see despotic power yielding to its 
subjects concessions which rulers appointed hy the choice 
of numbers of their constituents are unwilling to grant. 
Let it not be supposed there is no occasion for a change 
in this part of our law. Tou ail remember the case of 
Miss De Rozel, who left near relatives who could not 
inherit her real property, and you are aware that the 
Crown is now seized of it,— 4hat by your laws she was 
debarred from making a will, though she positively had no 
relatives in the line whence the property sprang, and thus 
might have left destitute near relatives which just laws 
would have enabled her to provide for. Such discrepances 
exist, and yet none of the judicial authorities seem much 
to care about them, prcjiiiably from an uniwiUingness to 
bestir themselves about measures which till now have not 
excited much public attention. Besides, who could better 
have undertaken the work of refor^fn than the law officers 
of the Crown, — themselves the eye witnesses of these 
unjust effects of the law. But fix)m them, as from lawyers 
generally, reform is not to be ^expeoted. Bound down by 
the force of precedent to antiquated ideas, which from 
long experience they are accustomed to respect, tfaey in 
time look upon the principles that constitute the law 
as the acm6 of perfection, and the worst circumstanoe 
attending this matter is, that the most learned and expe* 
rienced in the profession, whom one wouM fain took up 
to as examples, are, on these subjects, precisely those whom 
one would consult with the least advantage,-^acircumstiHiQe 
that has always had a powerful effect in counteradiiijg 
law reform. One woulo suppose that, accustomed ^iis 
professional men are, to espouse only one side of «the 
question, their minds in time become contracted within a 
certain circle, the limits of which it is out of their power 
to transgress* This, rather than any pecuniary advantages 
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which vicious inHtitutions can ^procure, i^ the great obstacle 
to tiieir becoming as zealous promoters of this great cause; 
as they ever are of the least important confided to their 
care, never for a moment considering that those legal 
principles, the abrogation of vehich is now so earnestly 
demanded^ however politic it might have been deemed 
in the origin, to mtroduce them, have long since 
eeased to be of any advantage. And when, or where, 
was reform more fmpenitivety needed than within this 
jurisdiction, where there are not twelve men perfectly 
acquainted with the laws and all their^ ramifications ? It 
would be folly for hitn who addresses you to exempt 
himself- from the common rule, for experience has taugnt 
him, when sitting with Ihat Committee' who framed the 
i^utattons you are called ttpon to sanction, how ignorant 
he was of the many unjust consecjuences to which your 
laws giife- rise, a circumstance which more than ever 
convinced him how neces^ry it was to briilg the subject 
to the immediate! obnsildeilation of the ruling authorities. 
On the 14Ch. — Respecting ike abolition of ^e right of 
redempiioninall sim##'/coiijiW jubice, as well as in (ill 
cases wheVe the real propMy ' kAs'bden sold by publit 

auction. '■ *' 

; This is a principle ivhicb aH the members of the Court 
have often: expressed their desire to see enacted. Sales 
before Justice are too frequently made a mere cloak 
to serve the views of interested 'relatives, who threaten 
to redeejn the property, of th^jr relatives, by which means 
it is often sold at prices much below what it would halve 
fetched j had no reoemptionbe^ii alloived.' Now, the relatfW; 
will lose nd right, as he, will have an opportunity of pui> 
chasing his relative's property by means -of a public sale;' 
if be does not choose to' avail' himself of this opportiini^^^ 
it will be his fault ; and the- 'iri teres! of minors and wards 
nirust pot be allowed to suffer for the sake of propping up 
a system fraoght with injustice, and 'which can never 
ank\^er Hriy vafuable p^^^ 

. jOn.th^ l^thl— n7%a/ /Air daughter-in-law have- no dower 
on. the real property of^hlsr hitsband'^s parents, unless they 
lMve,fi^nuilly granted an hypothecation by an express 

kiifiulat%o»J. ! .. : 

This is a principle too obvious io require any remark, 
as in point pf fact, eyjety parent who nbvir consents' to tjie 
marriage of. his son,, may be. said to . appoint a guardian 
over. • his OW41 veal property. 
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For the adoptioci of tbesa Reforms, whi<L*h you are called 
upon to sanction, you have the highest authorily^-^ 
the Roman law, which since its reformation has beeii 
styled '^^ written reason/* and the Norman customs of youf 
ancestors^ which since their reformation have been (known 
as the *' wisest of the wise.** (*) But why revert to distant 
nations, or to times gone by, for precedents to reform your 
laws ? Have you not had an example set before you, oa 
the other side of the Chaniijel/ by Napoleon Bupoaparte^ 
the greatest sovereign that has swayed the sceptre since 
the days of Julius Caesar^ (f) whQm you saw— ^though the 
conqueror of Italy, the scourge of Austria, Prussia, and 
the German States, the eyesore of England, the dttkd of 
the. North — account all his celebrated military achieve- 
ments, and his unbounded conquests, as nothing, compared 
to the triumph he had earned by the perfection of his 
code, which he boasted would take down his name to 
posterity. Iji the discussions that: took place during the 
preparation of the code, he laid the foundation of a fame 
that will siirvive the remembrance of his victories^ which 
after all can never be thought of witnout calling to mind 
recollections of unbounded sacrifices of life and treasure ; 
wheresis that monument— his code — by which he destroyed 
fpr ever the worst principles of feiidalism, will cause his 
tiame to be held in grateful remembrance, by his people^ 

(") The ChfiDcellor be L'HopiUl ordered the NorniMi Law* and Gotloma 
to be revised at the clove of the •ixteenthcentorj, a work which occopied 
iheLegiBtsof that Provtncei six years, and as Loais the XlVth*a fhmoaa 
ocdiaance Dt la Marm; of 1681, and Napoteoa^a Code, it only bc ca ai e law 
after the Royal aoihority had laatiirely welfrhed the oboarvatioap aad 
reflectiooa preseoted by the different orders .of Ibe commnpity or haiUiiaatt 
d^ ifi .Province^ whose suffragres were soaght after on that occaaloB. The 
Relbraied Casiom of Normaody passed tho Rreat seal and was saaetloMNl by 
Henry the Ulrd ia. iftas, and wss knows aa te sage eoalwae^ oa ial otkara, 
and among then Mr. TooUler, termed If, iasage par e j nea li ta e s These 
laws were followed In the Province of NonhaAdy ' wlien the Eavolollovi brake 
oot which rendered Lefl^islnttoik uniform throof hoot Franee. It aee^ Ml %e 



said that the Reformed Lam of NormoMdif waa oot ia fiiraf f » Qmmramj 
previous to the Order in Council of I he 3rd of AaaDsti 1640^ far Um |awa whm 
it abrogatei were anything but les. safltt par. exeelfewu^ JasUea asd B^toa 
woold have termed the at rogated Lewi l^'deieHattet par MetftsMbcr, ill « 
careful pernsal of the doctfloeuts which tead to their abrvgatioa wilt 



. (t) Of whom that profoond historian and emirieht lawyer, f^iR Jllsn 
Mackintosh has so happily obverved, tlist Napoleon Baooa^ni^ tti MW* 
sarpassed Jnlins Cftsar, In genius for woir, «s be and all aihfer varriaira MH 
yield to the great Dictator in the aris anil atteiofi|ems siC jPp^Pf 

Of Cnsar, it has been said by Suelooios, Hiat he coticejaed the pian— Jut 
dviit ad cerium tfibd^tm redigtre a/^av ear -AiiaieNsd diffamqak tegmm eepti^ 
optima ftrie^ice ef necenaiiia in pauci§Hai99 twfpm liwirm, . iClMar, 
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long after the splendour of bis victories will have ceased 
to dazzle theni. It may be asked, wbat then did he do ? 
I wouM answer, precisely w^at you are called vpon to 
perform* He rendered the condition of- children more 
eqiiai;<^preventing the eldest son continuing any lon^r a 
wrdt hy redCicii^ his brothers to the condition of either 
menial or official servants, and hps lusters to be inmates 
either of the convent or the workhouse. (*) In collateral 
soccessiom, he abolished the law which treated the 
brothers as relatives and the sisters as bastards, (f) He 
came to the assistance of .the widow and the orphan, 
whom be restored to -their family by allowing them the 
right to represent their deceased relative ; and stigmatized 
as unworthy even to rule savages that law which, treating 
•them ^ criminals, deprived orphans of the right to succeed 
to an . uncle or aunt's property, because Providence had 
deprived them of their .parent, ($) He restored ail pro- 

Krietors of land to the dignity of men, and removed the 
iw which, for centuries, had <l^raded them to the condition 
of serfe 6f the glebe* <!)' by allowing them, to bequeath 
thieir property whenever tb^ left no: children. (||) He 
abolished the right of ^redemption in atm08t*every shape, sh 
fraught with injustice, :and tending to no good purpose; (if) 
and: under no circuiitstafices would be ever allow it for 

^les before justice. . fie restored to parents the right 

... . . < ■ 

r I . ' ... ^... ... 

.(*) By the 745 of his Codf, now termeflilie Civil Cpde, which alwIisheB 
'{NrimpgeiiitQre and enacts ths^ m\\ children shall divide io equal portions Ihelr 
parisata*' inheiltanee, wltfioot fnaking Sny distliicttoh aa to aez. 

(t) Vy the 7fiO, 7&1» and ^fSurticlini wliicb in Collateeai. SucosfsioNs 
put the daughters or aisters 6a Vho aame footiotf aa thesonaor brothers, 
I without*aoy ^iMnction o^aez. * • ■ '• • ■ r . ' • : 

,{%) Bff tHa7!ld'«hich.grants the beiieai of Repraaentatioa to all the ehil- 
drep and graiidl^hUdren ^ hrotktr* Q»d,9Ui9t9 Indfatlnctty, and who, withont 
ieztept.iofV(mgr:aliMeefl witfi lheirifinoiaB^«Mta»!ffr«at imelea orj[raat annu, 
to the property of anyanch relative. 

r(^).By IheSih article of 'his Cod^i whieh deereca that all FreDchmen 
shall enjoy civil rights independently of political one^. 

(11) By the 916 \vbich' decrees that Ilie teatator or don^r laay diapoae of the 
whole of his property when he leaves neither^ ascendants nor descendants. 
1b no cascf« however, is- he debarred froai wiilSag the whole firom his leavings 
ieiihar bi-athar or. slater.— 91ft. 

(^ Except whinre a stranger had pmrohaiad fron a co<h«hr a certain pertifin 

or tlie whole of his herediiarv right, in that caae all or any of the co-hb^rb 

-eaByonirepayinir the aom.'diaboraed to the purchaser, reject him IVtua any 

pavtioipation in the d f u oaac dfa sycctosioa. • This* faculty is allowed for the 

purpose of praffebtlag s Habg aw #cddliiig In sucoNsions, and creating 
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o£ succeeding to their childreD, when thesie tefit ii6 
descendants, and thus introduced, on^ of the strongest 
links to keep up the peace of famiKes, when those of 
affection had faded, by binding them ta each other by 
the ties of mutual interest and: n^ood will/ (*) and, last 
of all, he emphatically deciarecT that the Crown shouid 
never succeed to>'the-.protierty. of a subject, whilst the 
moat distant of his- relatives could ^ make out a daim to 
it. (t) Such was^ the p^rfo^tnatoce of this^ the greatest 
ruler, and at the: same time the greatest despot of modern 
times, in following whose^xaroples on this point, you 
will deserve and obtain the confidence and aflecdon of 
^U your constituents. And at what :moment were you ever 
more in need of either, than at the present, when ^ your 
.political and judicial institutions are fast crumbling to 
the dust,— rwhen they have ceased to command the respect 
of (hose whom they should govern,— -and when the peace 
of this small community is only upheld by the^ respect 
and . affection^! which you, gentlemen, as a Dody, continue 
to iaspire. : li is now in your power to get rid of them, by 
taking the lead Jn ihia good cause ; arid your succeeding 
in it will draw <lownf«pon' -^ou-' the heartfelt gratitude of 
all your constituents. AikI if you are unable to boast 
of going down to pcMarky with the code in your hand, 
you; will stili^haye it in ysour power to pronounced more 
glorious, because more useful, declaration, that of putting 
the code inthe hand of al| youf ffellow-cttizensV* who, 
instead of havirig t&i fi^sort for the jaw, as in titnes past, 
to voluminous folios sufficient to break the firmest reso* 
lutibn, and' to 'v^gtie sentericeis' which readily adibit of 
different mfefprelattons, it will be in the power of each 
at once to refer to a small book of the law, which, being 
suited to the wants [oir the'aii;e, and boreover bas^;for the 
greater part upon, immutable principles, wilLsupply him 

distorbancet ia families. It is evident that aacli a ri^bt bears litUe analogfy 
to I'edemptiotrsvzeroiaecl.'iB the eveAt of tales^ abd whibb bive'taosocb 
foundatioD for their existence; •- '■ ' 

In all other cases the rig^ht of redempMon was abolished as franght witb 
wholesale perjury, Iit}gktl6n; ilttd fVaud. / 

(*> By the 746> 747, and 740 artlole^. where it is determioed that parenls 
and in their absence g^rand pnrents shall succeed when the deceased leave* do 
descendants ; their poriiou beings (i:reater or less as they sac'ceed or pot wlUi 

the devea^d's brotb^i^s'br'shiterir. oi*'tbelf* issue. 

. . . 

(t) By the 707 and 7S8, wherein tt ia stat^dHbat if the deceaaed leaves no 
relative within the twelfth degree- of- kio^- nor natural child, nor aarVi? tag 
consort^ bis successieu devolves to:thefltatew»^d^ffG<i«|9efl omitei. 
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with what would at present be ' very difficult for him 
satisfactorily to obtain. In fact, you will thus realise 
what to many still appears a dream, ** bringing justice 
home to every man^s .door.*" But, in etTccting this regene- 
ration in your judicial and political institutions, besides 
the support of your constituents, you require the confidence 
of your Sovereign, and how can you better secure it than 
by setting aside iniquitous institutions and replacing them 
by others at once so just, so honourable, and so humane, 
that they will stifle . all opposition, 6ven fron^ those who 
would profit by the continuance of j>resent abuses. (*) 
Place yourselves, then, in the van of reform ; let it be 
sufficiently ample at once to do awav with all idea of 
further complaint or appeal. Hand in hand let the 
authorities and petitioners meet each other before the 
Supreme Tribunal, and then, depend upon it, the young 
ana benevolent Sovereign ■ who rules the great empire ** on 
whose proud domain the sun never sets," will confirm your 
laws, and uphold your- administration, because conformable 
to those eternal rules of justice and humanity which ever 
obtain among the great and ^ood, 

. The Bailiff thought that a Committee consisting 
exclusively of members of the Court should be named, 
and that they should take occasion to confer with the 
Committee appointed by the petitioners. 

.Nearly all the jurats having expressed themselves to the 

same eflfect, ft Coomitfee, composed of the following mem- 

'bec8> was then appointed :— The Lieutenant-Bailiff, Messrs. 

•Carr6 and Le Retilley, Jurats^ the. Crown Lawyers, and 

Adnrocate MacCuUoch, . i! : ' 
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THE REPORT 

Of the ComtKiUee appointed by the Court, on ike propoted 
Reform of the Laum of Wilts and Inheritance. 

t 

To THE Bailiff and Jurats of thb Rotal Covftv 

OF GUEUMSEY. . 

Ge«rieiiwn,— The Committee you appoioted to dmw up 
a Report on the Petition which was presented at the 
Michaelmas Chief Pleas of 1838, and which proposed to 
introduce certain cban|;es in the laws of this Island relative 
to inheritances and wills, have devoted to this honoursfUe, 
but difficult task, all the attention it deserved. They dare 
not, however, flatter themselves with having execoCcii it 
in a manner worthy of a sulgect accompanied by so grave 
A responsability, and by considerations so compKcated. 
They have felt that, to do it fuU justice, required abilities 
to which they make no pretensions; ^fevertheless, what- 
ever judgment may te pronounced on the opinions put 
forth in the Report, thie Committee will at least enjby 
permanently the internal satisfaction of feeling, that they 
nave been dictated by the noost sincere attachment to' the 
.public int^r^sts^ 

It.does not require much penetration: to perceive that the 
continual chancres inevitably wrought -by time, in-manm^i^ 
and customs, will alwavs e3:pose imperfiections in different 
4aw8 which originated ina<;state of isodety^that ab-lei^;er 
.exi8ts;.and it 18 often easy' 4e^ sng|;est .iiefornMiwhicli, rit 
the first blush, appearing equally simple and encacious,^^ 
and harmonizing with the spirit of the age in which 
we live, contrast advantageously with the usages of distant 
times. But that which is tru^ diffi^iilt, is to Ibireslic^Hhe 
conseq'uen^es of a chatigi^i which .,;<ire deem 
:Bary.. / Who ! knows whether -a neewlaw^ moi^h appljFing 
a remedy to^ recDgnised; etH-,- -tn^jl^ 'nbt^;^^ 
still more serious, either dtffeetly in its very 6p6ratibii, or 
indirectiv by its unexpected effects on manners and customs ? 

Pot these teasons, how powerful soever may be the 
objections raised against certain laws, if it were proposed 
for the first time to introduce them, such objections have 
no longer the same fbr<:e when these laws, from havii^ 
existed for many centuries, have imprinted a peculiar 
character on the ideas, habits, and complicated relations of 
society. 
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When it is (ifofiosed tochaDge d long-establisfaed law, it 
is not sufficient to expose its' apparent iiyustice; we roust 
also demonstrate that it has ceased to produce efi'ects 
adTantageous to society in general > or that it indirectly 
Apposed to the wants, desires, and welfare of the com« 
niunity4 

We incur another danger when we touch too lightly on 
laws which society has been long used to obey, and which 
it still respects. We should bear in mind, that the 
imperfection inherent in the nature of man is necessarily 
ionised into bis wisest iostitotions. It is impossible to 
cooceiTe any law whose pperation may not^ more or less 
directly, iuconvenieoce every member of a community. 
Now, it cannot be expected that all men will be capable 
of appreciating the indirect, and often remote advantages, 
which spring out of a law of which they keenly feel the 
effects^ . It requires something more than cold reasoning 
to subject individual Wilis. Nothing therefore i» so neces- 
sary to public :tranquillity-^we may bad to individual 
happiness — than to foster the veneration which all. people 
naturally entertain for their ancient laws. Once destroy 
tbis. illusion by imprudent innovations, and we shall hear 
every one murmuf when he meets a law which thwarts 
his desire or his wiil^ — and in a community, once' happy 
and contented, a general state of restless discontent will 
arise, much more insupportable than the evil sought to be 
eradicated. 

In making these remarks, the Committee do not wish 
to produce aa impression unfavouhible to the Petition, or 
declare themselves the enemies of all reform. Thev, on 
tbe contrary, are well aware that so complete a revolution 
has .taken place throi^hoiit society, tluit some of our 
ancietit costoms new appear to 6e atamped with such 
revolting iiyustice, ibat their abrogaition cannot be deferred. 
They also acknowledge that certain lawa, which particularly 
relate to iiriieritancea of real proper^^ have • no longer 
tke same relative* : iinportance they KMrmerly bad, now 
that proper^ of this nkure.4ees> not always constitute 
tlie bulk of fortunes. They ttiaf ihetehte be modified, 
witboot htauLtdlvig liny dei^angemenl in thestete of society. 
But ai liie' saitte tiihe ^the Comrtlittee ^risfa it to be uikter- 
Mood, thiit ifaoae 'wbOi iBire iohmgfA with the exedutidn 
of i<our ahcient litws, ahouid'HQver lend them^lves too 
^9Mily ;to pr^ltended TdbrmSi It i$ thieir du^ to be first 
<»wii assumed dE^raealnsoat itnivisrsa) wish of tbe eonu 
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iQunity ; afterwards to; weigh maturel^^efa of the cbdnge» 
proposed, always remembering that it is better to suffer 
soaie slight kiconveniences than to risk the overthrow^ of 
asystem which, with all its faults, may yet be advanta- 
geously compared with those of other countries, and 
which, on the whole, is perhaps better suited than any 
other to our small community. / 

We shall now proceed to examine each article in the 
Report. ' 

The first article Contains three or four distinct propo»- 
sitions. It is first askadi^V That in the direct line sotis 
share, tworthirds of the real property of their fmrentsy 
the daughters one-third# as formerly^ with, howevw, this 
modification, that in no case shall.the portion of a son 
exceed .double the portion of a daughter, nor the portidn- 
of a daughter ever be greater than tbdtof a son/' 

The Committee are of opinion that this demand, which 
accords with the changes which usage had gradually intrcK 
duced into the ancient! customs of Normandy, may be 
granted. • 

Orighially, daughters were far from being so much 
fiivoured as they now are. The sons alone were admitted- 
to the succession ; they alone became proprietors of' the 
whole inheritance, — without doubt because, at the first 
establishment of fiefs, .they alone were able to render the 
services by virtue of which thev held their estates freni 
their lords or suzerains. Daugnters could claim nothing' 
in the succession from their tMrothers, whether real'or 
persfmal. *A11 they bad a right to demand was, that thfeir 
brothers ishould iiod them suitable marriages, ^^ without 
disparaging theok '' The brothers^ it ;is. time, generaUy had to 
endow their sisters; Nevertheless, the lantr expressly decrees,; 
that if^ without : any disbursem^, they <:an find;. them 
husbands df equal rank and conditi<Ai,t' the: 8isters>;ca» 
demand no more. A daughter had only M ri^ht to.a povtibii 
of the third of the ^inheritance; on conditi^a that -she 
declared she.. would not ' marry, and promised ^ to liv^ 
chastely%- * Even theojsheonly. bad.a life' interest, i (Terrkulti 
p.200. . Rouill^ foliOi44«). By degrees itbi^ custom: was^ 
so far modified In .favour of daughters^ that it gave tbenuta' 
CQQiplete DTx^prietary right in the thhrdiof the- inheritaoM; 
whjQtber th^ were iRMUtried or aemained inngte^ ^ifiA'tt 
portion of the personai. property :equal. to that oC:the;8onV 
provided. they -^enenot married at the tin^eof.tii&opeoiog» 
of .the succassioiw iThe cbai^;es efiedtei: in thei^feiidiU' 
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6y8teint^t>y the progress of civilization, have thus had the 
effect of always raising more and more the condition of 
daughters, and it now appears just to render this condition 
more uniform in divisions of property, by granting this 
part of Article L 

As to the division of personal property among children, 
the Petitioners seem to have forgotten, that according to 
our custom the eldest has always had, up to the present 
time, a right to an eldership which nas been fixed 
sometimes at a sixth, or a seventh of the moveable 
furniture, sometimes at one piece of each species of furniture, 
at his choice. This advantage, which seems to have been 
given as a compensation for the cost and trouble of settling 
the affairs of the succession, seems to us most just For 
some time, through ignorance or otherwise, it has not 
always been .claimed in town, particularly in very rich 
successions. But it has always been claimed in the 
country, down to our days ; and we think it advantageous 
to continue this right, such as we have stated it to be, or 
in some other modified form. 

For example, it might be permitted to a father to order 
in his will that, on the payment of a reasonable com* 
pensation, the moveable furniture should belong to the 
eldest son. The enormous loss sustained on furniture, 
when removed from the place to which it is adapted, and 
which alope it suits, particularly if it has been long in 
use, is well known. The succession generally benefits 
little by the division made, while to the eldest, who takes 
possession of the furnished house, the furniture would prove 
of the greatest value^ 

Could we not also leave a father the privilege of 
bequeathing to his eldest son his library, in room of his 
eldership? rlt^ is really a . crime against literature and 
science, to disperse a well-selected collection of books, 
This^ however, happens frequently among us, in conse- 
quence of the law being as it is. It is, therefore, very 
seldom that a good library lasts longer than the life of him 
lyho formed it ; and this is the n^ore to be regretted, as 
many persons, whose taste would have prompted them to 
form one, are discouraged from the attempt, from knowing 
that the olyect for which they had laboured would be 
ijQi a great measure destroyed at their death. Moreover, a 
good library ought to be considered indispensable in a 
good house, and almost as indivisible as the house itself. 
WouW.it. then be unjust to give the power of preserving 

5 
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it ? We may reasonably expect that fathers would use 
this power with discretion, and it is difficult to suppose 
that It would be abused. 

We offer these reflections to the Court, without any 
positive recommendation, in order to give the opportunity 
of discussing what relates to the eldership of personal 
property, and of making such new r^ulatiohs on the 
subject as the Court may deem advisable. 

In the last part o! the article, it is proposed, *^ That 
when there are onlj^ daughters to share the succession in 
a direct line, the youngest shall make the portions, and 
that they shall select according to eldership, and not 
according to lot/* 

This is conformable to the custom of Normandy, but 
as a contrary usage is sometimes insisted on here, it is much 
better to have the point formally settled. 

Article II. demands first, *^ That the barridres of the 
town be extended." In our days, the town has so greatly 
extended itself beyond its ancient limits, that it is time to 
change the barri^res. The difficuly is to know where to 
stop. The princi|>le that we have thought most ju«t, is to 
include within the new limite nearly all the commercial 
part of the present town. 

It is asked secondly, '^ That in these limits alt the chil- 
dren may share equally, without distinct-ion of sex.^ 

We do not think we ought to recommend this change 
in the existing custom. Houses in town generally belong 
to persons engaged in trade, the bulk of whose fortunes 
consists in personal property. The condition of daugfaters 
in their successions is already more advantageous than in 
successions in the countiy ; and moreover, the sons who 
would wish to continue the business of their fsAher, might 
find themselves crao^ped in their afihirs, if they bad too 
j^reat returns to make to their sisters. 

Article III., which KmitS( the eldest son to trice his 
priciput on a single enclosure, has received' the approbajfcioa 
of the Committee. 

The principle established by Article IV. whteb limits 
the eldest son to a single prMputt taken at bis opdon 
pn the inheritance of his fiither and mother, cettainly 
deserves to be adopted. But from the manner in wbten 
this article is drawn up in the Petition, it is not explained 
how the eldest spa can have the free choice of vipricifnii, 
unless it happened that the two inheritances were divided 
(together ; and in that case the present-law vnrould cinly^ ^j v^s 
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him one. If, at the opening of the firit succession, the 
eldest son should for^o his right in the hope of obtaining 
a better prSciput at the opening of the second, it mi^ht 
occur, by the sale of the inheritance or otherwise, that 
he would be deprived of his prieipui altogether. To 
obviate any such inconvenience, the Committee propose 
that the eldest son who may have taken a prMpui on the 
estate of the first succession, may take another on the 
second, in accounting for the value of the first priciput, 
estimated at what it was worth when taken. 

This principle is applicable not only to successions, from 
father and mother, but to those from j^randfather and 
grandmother, when the principal heir of an eldest son 
represents his father. In this case, he ouffht first to take 
on account of his paternal succession uteprMpni to 
which his father would have been entitled. Then, if the 
grandson has already taken a vrieipui on the succession 
of his father or mother, he snould have the option of 
dividing the new priciput with his brothers and sisters by 
consanguinity, or to retain it for himself, on throwing into 
the division the value which he had already received. For, 
provided only one pricip^ be taken in each degree of 
succession, the co-heirs in die same d^ee will have lio 
right to complain. 

The Committee recommend Articles V. and VI., subject to 
some verbal alterations. We approve the principle of 
Article VII, Nevertheless we think that it would be better 
not to oblige the eldest son to take the third of the 
inheritance assessed in the manner proposed, but to 
empower the Douzaine to convey to nim that third in 
the manner hereinafter pointed out. 

The change proposed in Article VIII. demands the 
most serious consideration, as it introduces a principle 
hitherto unknown in our laws, which prohibit all testa- 
mentary bequests of real estates. The ancient laws of all 
countries have been little favourable to wills. This 
department of legislation commenced by following the 
simple and natural idea that the will of man, ceasing 
witli life, ought not to extend its influence beyond the 
grave. It was not before civilization had made soifie 
prioress that permission was granted to make bequests in 
certain favourable cases, or in matters of importance ; as in 
certain countries, for remuneration of services, or, as in the 
ancient custom of Normandy, of personal property only ,-^ 
which in ancient times usually formed a very inconsiderable 



■portion of successions* When the custom was reformed 
in Normandy, the right of bequeathing was extended to 
one-third oi the Acquits^ but only in cases where there 
were no children ; and even it was forbidden ** to give to 
his wife or her relations/' It was also necessary that the 
will should be made three months before the death of the 
testator, and that he had not already disposed of the 
said third inter vivos. 

Nevertheless, as our custom already gives the power 
#f disposing of personal property by will, and as every 
acquits represents a value which has already existed in 
the shape of this kind of property in the hands of the 
purchaser, we do not think there is any sufficient reason 
to refuse the power of bequeathing, provided there are no 
descendants, and with such formalities which will have 
the effect of giving to wills of acquits the solemnity of a 
contract for the alienation of an inheritance. This inno- 
vation in our laws only follows the ordinary course of 
changes which time has introduced into the laws of other 
countries. 

As to propres, the same reason cannbt be adduced for 
permitting them to be disposed of by will. There are 
indeed powerful reasons against it in several cases. Let us 
bear in mind the fundamental principles which haye 
never ceased to be as rigorously observed since the Reform 
of the Norman law as before. " It seems/' observes 
Basnage, ** that the custom has considered each individual 
as simply the trustee of his propres, and that it only 
gives them to him on the tacit condition of preserving 
them in the family.'' So true was this, that wheti an 
individual had alienated all or part of his propres, the 
value of what he had so alienated was replaced in his 
succession out of his acquits and personal property. So 
strict was this rule, that there could be neither acquits 
nor money in a succession, until the propres were replaced. 
Our particular custom has not lately been so strict. It is 
certain that in our days every one is free to convert his 
propres into acquits and personal property. The Com- 
mittee, therefore, have not thought themselves bound 
rigidly to adhere to the principles of the custom of 
Normandy ; nevertheless, they are far from subscribing 
to the opinion of those who would wish to abolish all 
distinctions between propres^ conquits, and acquits^ a dis* 
tinction which has seemed to them reasonable in itselif, and 
which is, without doubt, conformable to the habits formed 
under the influence of our ancient laws. 
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He who purchases real estate may be presumed to 
have acquired it by his industry and economy. It is 
natural therefore that he should consider himself the 
absolute proprietor. It is the fruit of his labour and toils, 
'^it is an object which, so to speak, he has created himself. 
If he dies without descendants, he may reasonably complain 
if the law does not allow him to dispose of it according 
to his last will, as he could have done the money 
with which he purchased it It is very different when 
the inheritance has become a propre. Then the first 
acquirer manifested his will. In preserving it to be trans- 
mitted to his heirs, he seems to have wished to devote it 
to the use of his family, and consequently to be appropriated 
to it, so long at least as its alienation did not become 
necessary or advantageous. If then this same inheritance 
is found such as it was given in the succession of one of 
the members of the same family, it is just that the law 
should dispose of it according to the presumed will of the 
original acquirer. On the other hand the possessor of a 
propre cannot with justice complain if he has not so 
absolute an authority over the estate, of which he is not 
the creator, but which he holds from the will of another. 
Moreover, the affection which usually springs out of the ties 
of blood ought to reconcile him to a law which puts some 
bounds to the exercise of his will in favour of his relations. 
These principles are so conformable to our manners, that 
when a question arises on property transmitted from a 
common ancestor, it is deemed quite natural that the 
heirs in this line should attribute to it certain equitable 
rights, and we cannot help pitying them when they 
are deprived of them, as though they suffered a sort of 
injustice. 

It is true that these considerations lose their force in 
proportion as they are removed from the stock of the 
original acquirer. The bonds of family only exist in our 
days among near relations. They cease to be recognised 
long before the relationship is distant from the last degree 
of inheritance. It would be unjust to fetter the will of a 
man in favour of relations for whom he cannot be presumed 
to entertain any particular affection, especially when our 
custom, in allowing the alienation of propres without 
requiring it to be replaced, already offers nim a means, 
inconvenient it is true, but still possible^ to change the 
ordinary course of the succession. 
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We think, therefore, that every person should be per- 
mitted to will away his prapres, whenever he has only 
€X)llateFal relations beyond the second degree— that is to 
say, more distant than cousins germain. 

As to the restriction that the Petitioners propose to put 
on the power of willing away real estate, in only extending 
it to those who are under guardianship, the Committee do 
not advise its addption, but think it best to allow it in 
all cases in which it is now permitted to will away personal 
property. 

On Article IX.— As to the forms to be observed in the 
drawing up and executions of wills of real estate, it is 
important to fix them with precision, to simplify the rela- 
tions between heirs and legatees, which may sometimes be 
found complicated. 

We are of opinion, that in the very outset, wills of real 
estate and of personal property should be entirely sepa- 
rated. Wills of real estates ought to be signed by the 
testator, in presence of two Jurats, in cases vmere an oath 
is not required— and in presence of the court in cases 
where it may be necessary to have the oath of a married 
woman. These formalitiesi however, ought not to prevent 
the testator from revoking such will at any time, without 
formality, nor to his making the changes be may desire, pro- 
vided he follow the same formalities. As a precautionary 
measure against the abstraction or destruction of a will by 
an heir, it should be permitted to be lodged at the GrefTe 
in a sealed envelope. 

On the death of the testator, the l^tees, or one of them, 
should be obliged to obtain permission from the Royal 
Court to have the will registered at theGreffe, on the book 
of contracts ; such permission to be granted after proof of 
the death, and without prejudice to the rights of others* 

We consider an executor absolutely useless. In matters 
of inheritance of real estate it is not admitted by the laws 
of England or France. The wish of the testator can 
be easily accomplished without any such intenrentioo, as 
may be seen. 

Three general cases appear to us to include all that may 
occur in Willi 



1. — ^That of the universal bequest of the whole of the 
hereditary succession disposable by will, or of the residue, 
if there are l^acies. In this case the universal I^atee, or 
the residuary legatees, would be deemed to be seized hS 
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the said successioD, by the mere fact of the death of the 
testator. 

S.-— That of bequest d Hire universel / that is to say, of 
an aliquot part, (as a third, a fourth^ or other defined 
proportion) of what is disposable from the hereditary 
succession. In such case the heirs or residuary legatees, 
would be seized of the entire succession, and each of the 
legatees for an aliquot part could demand to divide with 
them* 

3.— That of particular bequest ; that is to say, of a defined 
object, (as a house, a rent, a field.) Then the legatee could 
demand its possession, either from the heirs, or the resi- 
duary l^atees, as the case may be. 

In each of these cases, by following the plan we have 
traced out, an opportunity will always present itself to 
the legatee to have hisrightsr to the article bequeathed 
defined, and the charges to which he will be subject 

If rents were due on the property bequeathaJ, it would 
be necessary to give to each of tke rent-holders a document 
tiader seal, which should serve as a sufficient title to claim 
such rents from the l^atee. For it is a rule that a rent- 
holder 19 not bound to know any other debtor than the 
poe named m the title*deed, except only in two cases — that 
of a 9aimK which ia a procedure whose forms admit of 
entire publicity ,-r-aiid thai ci a succession, where the law 
itself, in indictiting who are the heirs, indicates also 
who are respotusible. The bequest of a real estate, with 
reference to lentJiokiersy ought to assimilate rather to a 
sale than to either of these two cases. Since then die rent- 
holders can exact their titles^ the question arises whether it 
is on the l^atee or the heir that the obligation should be 
imposed of guaranteeing those rights. TUs duty usually 
£dls on him who wishes to charge -another with a service 
for which he is himself responsible ; nevertheless, in this 
particular casc^ Ihei Committee have thought it just to 
coasider this espeoae as a diarge attached to the objects 
bequeathed, rathec than burdeo the heir, to whom, had 
there been no witt,.tlu8 law woold haive conveyed, the whole 
of the succesaioo fitee^ of all charges of this nature. 

It would , therefore be fitlmff toi oblige the l^atee to give 
Uie titles witfaift silt months^ auer being pot in possession of 
the beqMest la defiwU of hn fulfiUh^ this obligation, it 
would be necessary to compel the heirs to fulfiltt, giving 
thenar a right to claim from the I^aDee all their costs, 
and sontewSiafc beyond, to compensate them for their trouble 
find to punish the n^lect of the legatee* 
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Article X. proposes to admit females to share in collateral 
successions, in parity of d^ree with males, in the same 
proportions as in direct successions. It is a privilege 
which may be granted with as much justice as the new 
advantage in their favour in direct successions, which we 
have adopted. 

It is not perfectly clear from the manner in which Article 
XI. is worded, to what length the Petitioners wish to 
extend collateral representation. If the second paragraph 
has been added to explain and define the first, it is certain 
that the latter is expressed in terms much too general. 
But whatever may have been their intention, we are decid- 
edly of opinion to adhere to the last part of the Article, 
which precisely accords with the reformed custom of 
Normandy, Article 304, and to that of Paris. This change 
would only affect personal property, acquits zxtA- conqutts. 
Representation already takes place ad infinitum for j^roptes. 

It is inipossible not to approve of tne proposition con- 
tained in Article XII., that fathers and mothers be admitted, 
in certain cases, to inherit from Cbdr children. Our local 
custom, by which they are always excluded, appears to us 
singularly unjust and unreasonable. It is also directlyat 
variance with the ancient custom of N6rmandyl We are 
of opinion that it would be proper to follow the principles 
which the latter custom had established on this subject, 
and adding to it, that the father shall, in all cafif^, have 
the right to take back from the estate of a child dying 
without descendants, all advances made to him, for which 
he shall have obtained either an acknowledgement in wri- 
ting from such deceased > child, or an Act or Court stating 
such advance as having' been made. - ' '. 

The change proposed in Article XIII. does not appear 
to us to be of our competency y^^the fiscal revenue being 
interested therein. It is peiiiaps better to leaive things 
as they are, particularly as the article which we iMom* 
mended, with regard to the faculty of bequeathing inherited 
real property, will, if adopted, always present a means 
wherewith to supply this defect in the law. < ^ 

By Article XI v., the abolition of the right of redemption, 
in all cases where the property has been sold by public 
auction, is prayed for. We are persuaded that the expcli'ience 
of the Court has lon^ since demonstrated the neces8it|r/ of 
abolishii^ thia right in cases of judicial sales by auction ; 
it is, therefore, what we strongly recommend vnth r^ard 
to such Milei. But it appears to us that so long as the 'i^t 
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•of redemption existe; it 'will not suffice, to deprire relatives 
of that right, that an eWate* W'sold by auirtion, even virith 
aH'pbsslWig ptib!ieity/*f Without Iddicfel-forttis.' We afe, 
therefore, of oiprnion tb rejfefct thlarpilit^of the'demand.'' ■ 

Bjesides the changesi proposed in the |fetitidtiy -Which' we 
h^ve thus separate^ ekfettiinfed; therfe is anbther/tidl'^com- 
prifijed therein; but virhlch was'pfroposfed and Ted^feied to 
writinrg->vvben thdtipetit^on'wns presented, and v^rhich, in 
OUi» opini^W; d^eVt^ >tb b6 adoptS^d. • Accfordirig to the 
•anciertt fcwtbm of NoWiWkhfdjfr, Id which iiti thi» respect ours 
'lEf conformable, from* the moment a' soh'mat^i^ with the 
^(bnsent^of his father, bis wife fic<iui res a right of^hypothe- 
•catioti' )b* thtswh6le of'tocf^ fet^ei^iitt-tew'd'estatte, for liier 
dower -bn the proportion thereof that would come to her 
hiisbahd'ivere the father then to die* This law has'often 
W obstriictei)^ reall property^ nr^i^sactions, as to prove itkMft 
|irej udkfial^ ^ fco 4he - proprietors; wbo in^ some J^ases were .'not 
aware bf its existence, and have, therefore, to their great 
surprise^ suddenly fouhd themselves, after the marriage of 
a sOd, unable" to dispose of their real property accordling 
to their will. It appearsr to us very like an 'anomaly to 
allow t6i af -Wife an incohate right on property, on which 
Whilsb&Ad himself can exetPeiide nOsUeh right. It is, at 
any rat^y 'going too fhrtosay, that it suffices for a father 
to consient to the iMrtiageof hia son^ without any pther 
expression of his will, in order to hii^b^ing understood lo 
concede so important ^ tight. We think it would be 
eitpedient to abolish* tlm; right, Without, however, prevenVin^ 
a iath^r; ^nUheniarriage c^-bi9'«0ri,^ from grafting it^ by 
It- fbnihal contract, to his* daughter-in-law; ' 

It also appears to us that a favourable opportunity now 
oflfers i t» reforni Ja« artom^ly which has recently i n trod ufeed 
itself in Oijr jtiriisprudence^ and which, though sanctioned 
byi«0to6 ^decisiotld; of the Court, is without doubt, as con- 
trary ^tt> i-ttie^atifcient custom, as it is' to the reformed 
custotddf Normandy.' (Gbutume Rfeformfee, Article 4M.) 
A mother who is ft widow^ is at present allowed to benefit 
achilduby legacy>' to- the pr5feJ4*dioef of the bthers,— a right 
which U positively refused to the father. The Goihmittee 
is unanimouilly of opinion to recommend to the Coort^ ihat 
in future the mother be placed in the saine pbsltiiottflfis t*i* 
falher,-^for the influence of a favouritte Child is mtoUti to 
be dreaded in the case of a mother than in that of a fatberi 
• The Committee has found itself rather envbafrassed'Ori 
the question of fixing the time when each of these various 

6 
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changes should commence bayipg its operation. The prin- 
.ciple, that iucohate rights ought not to be disturbed, cani^ot 
alone suffice. Our custom has always had so much regard 
for the prospectivfi rights of beira» particulagrly hek^ in .a 
fUrect. ti.Me^ ^d our usages have becooie so co^foroied 
thei^uBtp, that it 'woiild oe dangerous to introduce laws, 
the immediate operation of which would disturb arrange- 
ptients of families already ma4e» pr perhaps frustrate the 
expectations of sons already of a certain age, whoie educa- 
tion has been adapted to the fortune they had in prospect. 

To meetitj^is diflQculty, two altern^ives have presented 
themselves to |the Commjittee, — the one, to suspend the 
pperation of the law whic^ changes succe^ioiis in a direct 
line, with regard to families wl^ere the eldest child bad 
attained a certain age ; the otb^r, not to give effejpt tp the 
law except after a determinate period* Th/Q first had 
Appeared to us, not only the more JMSt.of the two, but 
al^o that which would leave li^s uncertainty in each 
family. It appiear^ to us that aH.fapiilies in w^iqh the 
eldest of tlie children j»hall have attained the age of fourteen 
years when the jaw. is promulgat^» ..ought to b^ Qiicluded 
frpin the operation of the principal pluifiges in. t^, laws 
relating to direct 9Mcc^ssion& The fattier who has a child 
of this age may be priesiiiped to haye ipad^ bisi^l9uiatioQ9» 
and formed his plHUS, as tq tt^e i^^^ d^tinatjp^ pf • the 
members of his fa^nUy* ::. . ■ - 

We dp not think it will be nece^aify tp Kftftrdlheppera? 
tipns of the changes felf^tivjs to colkteral s9ecessiQQSiand 
wills, because the expectations, of relatives iat a ^^lateirsil 
line cannot be darned of the same importAQceid^ faoUly 
armngemenis. ^ ■,>.-. 

Such are the opinions Vfhn;!^, af^r mature exaQiinatiQn» 
and frequent discussion, we have ^m^ pp ith^ : various 
changes proposed^ In a report; like the preset pn^ wbi^h 
we have done our utmost to. condense, i| wpqid oot haire 
beon possible to explain at length all.^e jr^aaOQS that faiav^ 
influenced our judgn^ent ; still {esa tp enumei^te th^ oltje^ 
tjons that might b^ made, and answer each of them in detail* 
Should these objections present themselves to the Court, it 
will itself be able to appreciate them, and to give them lUl 
the weight it may deem proper. 

rln order to simplify and facilitate the discussions, that 
wiay take place on each of the points in our Rqport, we 
havie prepared the foUowiqg draft of the law, such as it 
might be promiUg^ted w^re pur opinions wholly adopts* 
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We have arranged the ar tides in what appeared to uib the 
most natnral order ; and we Have endeavoured to draw 
them up with all the clearness and precision indispensable 
to writtien laws. We do not pretend having attained this 
object: it is' difficult, in* this respect to form a correct 
judgtiient of ode's own work. Others will be better able 
to discover its deflects, and in' adopting or modifying each 
article, it will be easy to correct its phraseology. 

\Her& follow thirty Articles which, after having been 
submilted to the States, cmd somewhat modified, more 
farticularly: in the greater extension of the barridres, 
received the samctiom of Her Majesty in Coui^ciU\ 

h— The right of the sons to the vingtiime, or twentieth 
part of the estate, (before a division tnkes place) is abolished; 

9.— -In successions to real property in a direct line, when 
sons and daughters succeed together, they shall share as 
formerly, (not reckoning the twentieth, which is abolished 
by Article 1.) excepting in cases where, by this method, 
the portion of a son would exceed double that of a daughter, 
in which cases the portions of each of the sons (without 
reckoning the priciput) shall be reduced to double the 
portion of each of the daughters. 

3.— (A r^ulation to be made respecting the eldership 
on the personal estate.) It has since been decreed that it 
shall consist in one seventh of the whole household furniture. 

4.-~In direct successions; when there shall be only 
daughters to share, the youngest one will make the lots, 
after which they shall choose according to seniority. 

5. — Thepr^cipu/ of the eldest son shall not extend beyond 
a single enclosure, notwithstanding such enclosure may not 
contain the quantity of land usually given as pr6ciput. 

6. — When an enclosure on which the eldest son has taken 
his priciput shall not contain one-third of the land to be 
divided, the said priciput included, the Douzeniers of the 
parish shall assign him, besides the said enclosure, land to 
the extent of the said third in such part of the estate as 
they shall think proper. And the said eldest son shall 
remunerate his coiheirs for the value of the said third, (the 
priciput excepted) according to an estimate that shall be 
made by the said Douzeniers. 

7. — The eldest son shall take no priciput on the estate 
of the survivor of his father, or' ihother, ufitess he have 
caused a* valuation to be made, by the Douzeniers of the 
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parish, of theprieipui already taken by him on the estate 
€f] his first deceased parent, at the period when he took it ; 
and he shall bring back the said value, that it may be 
divided, if^he intends taking the second pr6cipui. The 
valuation shall be made by the said Douzeniers, both in 
rents and in money, so that the said eldest son may have 
the choice to bring back the value in either way. If the 
value be brought back in rents, these rents shall be assign- 
able in the same manner as all other rents created to equalize 
lots among co-heirs. A grandson who shall already have 
taken a priciput on the estate of his father and mother, 
may always take, in the succession of a grandfather or 
grandmother, the ^prScipui to which his father (if he was 
the eldest son) would have had a right, in the same manner, 
and on the same conditions, with respect to the co-heirs of 
his said fether. And it shall be optional with him to divide 
it. with his consanguin : brothers or sisters, or to keep it 
himself, on bringing back the value of that which he already 
possesses. 

. 8. — Stones, bearing the inscription " Barri^res de la Ville, 
An 1840," shall be erected at the following places :— 

1. South Beach, at the south-east angle of the house 

belonging to Mr. Moses Vaudin. 

2. Hauteviile, at the north-west angle of the house for- 

merly belonging to the late Isaac Carey, esq. 

3. Charotterie, at the south-east angle of the Mill Pond. 

4. Mount Durant, at the top of Boulogne-steps. 

5. Vauvert, at the south-west angle of Salem Chapel. 

6. Constitution-steps, at the north«v(^t angle of Mr. 

T. J. Mauger's house. 
?• Berthelot-street, at the north-west angle of the house 
formerly belonging to William De Jersey, esq. 

8. Smith-street, at the south-west angle- of the house 

formerly belonging to P. De Jersey, esq. 

9. Truchot, at the south-west angle of the Brewery 

formerly belonging to Mr. Joseph Bennett. 

10. Glatney, at the north-east angle of the inferior Pa- 

rochial School. 
Properties situated on the district bordered on the east by 
the sea, and in other resj)ects by straight lines drawn from 
stone to stone, shall be divided among co-heirs in the same 
manner as those situated within the ancient barridres of 
the town. 

9.— Properties situated within the barri^res of the town 
becoming divisible in direct successions, shall previously 
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be valued by the DouzeDiers of the Towd, and each of 
them shall be successively offered, at the price of the 
valuation, first to the sons, and afterwards to the daughters, 
according to seniority. Such of them as are refused by all 
the co-heirs at this price, shall be sold by public auction 
for account of the co-heirs, 

10. — Married daughters shall have the right of sharing 
the personal property of their father and mother, provided 
they bring back, in order to its being divided, such personal 
property as they may have received from the deceased 
parent whose estate is to be shared. But it shall always 
be optional with them to retain what they have received, by 
declining to share with the other children. 

11. — In collateral successions, males shall not exclude 
females who are in parity of degree, but brothers and sisters 
shall share the personal property in equal proportions,-— 
and the real property in the manner pointed out in Article 2. 
Representation of sex, in parity of degree, shall obtain with 
r^ard to real property, that is to say, the descendants shall 
subdivide among themselves, in the same manner, the por- 
tion that would have fallen to those whom they represent 

12. — In collateral successions to personal property and 
purchased real property, representation of degree shall obtain 
when the nephews or nieces shall succeed to an uncle or 
aunt along with the brothers and sisters of the deceased, and 
not otherwise. 

13. — Ascendants having no descendants living, shall inherit 
the personal property and purchased real property of the 
last of their descendants* In ascending successions, the 
father shall be preferred to the mother, and the paternal to 
the maternal line in parity of degree. In the same cases as 
above, the ascendants shall also inherit respectively the 
inherited real property of their line only. The father shall, 
in all cases, have the right to take from the estate of his 
child, deceased without descendants, such advances in anti- 
cipation of his own death as he may have made him, and 
for which he has obtained an acknowledgment in writing, 
or an Act of the Court stating the advance so made. 

14. — Every person leaving no descendants shall be at 
liberty to dispose by will, or by gift to take effect at his 
death, of the whole of his purchased real property ; and 
also in the same manner oi his inherited real property, 
provided he have no relatives in the second degree, inclu- 
sively, belonging to the line whence that inherited real 
property has been derived. 
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16. — ^The will of the real pWperty shall be made distinct 
from that of the persondl property, 

16. — Evenr instrument giving real"' property to be enjoyed 
at the donor 8 death, and every fegacy of real property, 
flhaU be signed by the donor or tesfatbr, in the presence of 
two Jurats of the Royal Court, — or before the Bailiff and 
two Jurats in the case of a wife under coverture, whose 
oath shall be required. The instrument thus authenticated 
may nevertheless be changed or modified at any time by 
another similar instrument ; i'k may even be destroyed, 
without any formalUy, by the donor or testator. 

17. — Every will of real property may be deposited by 
the testator himself at the 'Greffe of the Royal Court, on 
paying ■ ■ to tlie GrefBer. The testator may require 
the will to be put under a sealed envelope ; in which case 
this envelope shall be put in^ the presence of the Greffier, 
who shall assure himself that the instrument thus secured is 
really the will of the party depositing it. This will shall 
at any time be dielivered up, without payment, on the 
demand of the testntor. 

18^— *Any person- shall be at liberty to obtain permission 
fVom the Royal Court, on furnishing proof of the decease 
of an individual to examine at the Greffe whether the de- 
ceased had deposited' there a will. For this examination 
and reading or the will, the Greffier shall charge two shil- 
lings ; after which any person may have the will read on 
paying one shilling to- tlie Giieffien 

19»-^Afler the deeease of ft testtitor, the legatees, or one 
of them, shall obtiain permission- from the Royal Court to 
cause the will to be registered on the book of contracts, 
which permission shall be gnemted after proof of the said 
decease, without prejudice to the rights of other&(. 

20. — After the registration of a will, the Greffier may give 
copy thereof to any one, as of a contract, and at the same 
cost, — but the original s^all always remain deposited at the 
Greffe. 

21. — ^In the event of a' universal legacy, that! i#^ to say, 
when the testMor shall have given to one of sc^l^naF persons 
the totality of his real property disposable by vtil^of the 
residue thereof, if there afre other legacies, the uttiverftil or 
residuary legatees shall- be entitled to tnke pcfesessiOfi of 
the entire real property disposable by will; without beitifg 
obliged to ask delivery thereof from the heirs. 

22:-^Uhiversal legatees, that i^ tb fiay^ those to whom the 
testator shall have b^ueathed a given share ctf tUe real prd- 
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perty which the law allowed faim to dispose of by will; 
shall be bound to ask the division thereof from the heirs 
or residuary legatees, as the case may be» which latter shall 
be entitled to seize or possess tbemseiifes of the property. 

23. — The special legatee, that is to say, one to whom a 
definite object shall have been bequeathed, shall be bound 
to ask the delivery thereof from the heirs, or residuary 
legatees, as the case may be. . 

!?4. — The special legatee shall not ^^ liable to anything 
beyond the real charges to which the property bequeathed 
to him was specially held, unless the ptner properties of the 
estate should be insufficient to pay the testatx>r's debts. 

^5. — Universal legatees shall be liable, in connection with 
the heirs or the residuary legatees, for their proportion of 
such real charges as are due .op th^ whole estate.. generally, 
and to which no separate part thereof is specifically liable. 
They shall, in the same manner, be liable for their propor- 
tion of the excess of personal debts, after all the personal 
property of the estate has been applied to the discharge of 
the same. 

26. — Within six months from his being put in possession, 
the legatee shall deliver to Mcj) of the> rent- holders to which 
the property bequeathed is Indebted, a copy,' under the seal 
of. thebaic wick,, of tlie .w\llv cm of th^ part tljiereof. that 
copcerri^ t&im« Jf IVi w liot th^ -SQ^eiiOiWwl or : vwAv^ty 
legatee, he must deliver a copy, tlius authenUc^t^, jg^^Jthe 
**btll€ de pariage,'* or other document, correctly defining 
th^ pai]>: (U tjbe ^tat^ .^ije^fth^ tp .^im^yaRdl t^^de^ Une 
upon it In default of nis. dptk^g s^ji/jFitl^iiii the-^i^id period, 
the heirs, in order to dfscharge tliemselves of their respon- 
sibility towards the T8tit-b<4d6f^; fiiJiy^ttf^lteid^^&Dve^ of 
the said instruaients, < and in ' thai ' oalB^'idhall f d<i<y?%ir>)ilPtbe 
expenses they) inay^ be at, aadmlfl'lhie^'atBomit 'Vheiredf 
besidjes, ft-on^ ;the legatise.^ Th^.tefet4l^derd tfefenift^lVi^ 
may also, after the said peri<>4;{»roGft^retfte«aidi^tr,uinents. 
and exercise the sanie right <)fi(ebovery- against? tH% legatees 

27>--Tiie right of ^ed^mptioftfe^^bolfata^ Wltfr ^i^Arfl'tt 
all real property disposed <€f'%'|ii^ct«l- public^ auGiiotiil^^^^> 

98.-^»A married wtoian shall b6Te'n6 hyf>ptheea(iod 'fti* 
her doiiver^ ou any* tpart of the 'esti^^ii^ikidr hmbsihdy^titp 
cestor, (notwithstanding • he may ^ ha^re • >c6n.8^t^ Jt6 ^ 
marriage) unless the said ancestor hayeexprii^sly 'j^rantea 
her the said hypothecation by a special jU^icfWl eonti^acf . '^^ 

!29w-^Mothers, as>$ubers, shall not be at Uberty to giVe b]^ 
will, a greater porlion'of their persmal proper^ foooe cbRd 
than to another 
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fi s and 8, shall not apply to families in 

fr irtic^ ^yihe children shall have attained the age 

^'Oieeyi^ when the present law is promulgated. 
^ j^fMTteeo .f^ apply ^^ ^^^^ ®^"^ \iwmg attained the 

^ (SlGKBD) 

/ii/iV GVlLLEf Lieutenant-Baillif, 

ItlIaR^ O. CARRE, >, Jurats of the 

5gbMAS LE RETILLEY, ) Royal Court, 

JigARLES DE JERSEY, Queen's Procureur. 

/ T. DE SAUSMAREZ, Queen's Comptroller. 

fi MACCULLOCH, Advocate of the Royal Court. 

finrnsey^ 5th Aprils 1859. 
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To THB BaILLIF^' IiitliUTE)^AifT-B!iLiij:.I>/'iLW JTtriiATs 

'■ '• ■; ' or THB^HoYiL-eduuT,,^-'- '"''■• '•' •■".' -^^ '""■.: 

. CfentfemeUjff^Y^nr^ Petitioners, afler matut'e deliberatidh^ 
hi^vipg-^lcOD into aooaideration tix^ Report of: the Qocomittee 
of, yoi^r fLoy^l; Courts. deem it. .their duty to eixpress their 
entire and unapimous fipprobation of the Report preyed 
by the members of the- magistracy land the. bar> on -ti^ 
laiys of their cpuntry. Without doubt, the intelligence and 
experience of the; meii^ibers 6f your Committee offered an 
ample guarantee, that jbheir Report, on the reform of the 
laivs, lYpuld be:' worthy of the body from whom they 
rec^ved their important commission ; but what thw could 
not have. so. easily expected is the candour and liberidity 
by which they have risen superior to those pr^iidices 
which, unknown to themselves, so often. fetter the judgment 
of the most instructed and best disposed men, and the 
earnestness wjth which they have devoted themselves 
exclusively to compass the public good. 
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I^ on the one baDd, your Committee have paid homage 
to the feelings and sentiments which, for so long a time» 
have demanded the revision of the laws, by having adopted 
the greater part of the changes recommended, your Peti- 
tioners, on the other hand, acknowledge that your Committee 
h^ve the merit of having assured their execution by the 
wisdom of the rules they have framed for carrying them 
into effect. 

Penetrated with these sentiments, your Petitioners, after 
having maturely considered the Report of your Committee, 
think they ought to show the necessity, not only of 
extending the barri^res of the town, but also of proving 
that, within the limits of those barri^res, all the cnildren, 
without distinction of ^ex, should equally share the real 
property of their parents. 

This division, demanded by the immutable principles of 
justice, is not opposed to a wise policy ; the real property 
situated in the heart of the town may easily be brought und^er 
a Sicale of equal division among children. No proposition 
is better established than this : that agriculture and commerce, 
those main springs of public prosperity, require ditferent 
regulations in the transmission of property to co-heirs ; 
commerce has no need of primogeniture, nor of any inequality 
among the children of different sexes ; the prosperity of 
agriculture^ on the contrary, neither ddmits of the piece- 
mealing of ah inheritance, nor of the division of the buildings 
attached to it among co-heirs; consequently your Petitioners 
pray that you will introduce into the law a difference so 
clearly, pointed but by the very nature of things. This 
measure of justice accorded to the proprietors of real pro- 
perty, situated in the barri^rcs, must increase their value, 
which, by fortuitous and unforeseen circumstances, having 
beien igreatfy reduced of late years, will not fail of improve- 
ment under a wise alteration in the law. ' 

The <)pinions of your Petitioners are more confirmed thaiv. 
ever in i^vour of a much greater extension of the barrio res, 
find partidilarly of the equal division of the real property 
therein situated among co-heirs, without distinction oi sex. 

Moreover, they rest their argument op the authority of 
Article 270 of the Ancient Custom of Normandy, which, 
in so many respects, accords with the law now in force in 
this Island ; it provides, that where the property is situate 
in boroughs or towns, an equal division shall take place 
among co-heirs, without distinction of sejt. It is thi^ 
worded : — "^ Broiher$ and sishrs share equally inheriiamee 
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inbofouahs or iown$ thraughmU Normandy, tten m the 
bailiwick of Caux, in eoicB cohere daugkier$ are allowed 
any, share of the sueeeeeion.'^* 

The distinction between real property situate in towns or 
boroug^hS) and that situate in fields and farms, is so clearly 
established and supported by the wishes of the inhabitants 
and the authority of the ancient laws, that it cannot fail to 
receive the sanction of the legislature. 

To show how strongly the equal division of real pro- 
perty situated in the barriftres or in towns or boroughs 
accords with the spirit of the custom of Normandy, we see 
that» although in farms, the daughters took but a third, 
while the sons took the other two thirds, as is the practice 
in this Island, nevertheless in towns, all the children, without 
distinction of age or sex, equally shared the real property of 
their parents. Tour Petitioners are happy in being able to 
•gpport this distinction by the aMthority of the modern 
Cyclopedia of Jurisprudence, which has defined and deter- 
minedf the sense of the 27Qth article already cited in 
the following wordsj after wbig.h all con^ment would be 
superfluous. 

After havinc; declared that property in town and boroughs, 
according to the custom of NormanoV, are socage (rotuner) 
tenures in a town or enclosed borough, which owe no feudal 
dues to the king or seignorifil barons, the authors of the 
Cyclopedia declare : ** Tnat properties in burgage are more 
than properties of any other description ; for, although the 
custom gives different and unequal proportions b^jtwe^n sons 
and daughters in such successionSi y$t by article VfO, brothers 
and sifters share equally such inheritances^ as are in burgage 
throughout Normandy, even in the bailiwick ^ Qawis, in eueh 
cases where daughters are admitted to ehare*** (* j And in 
the following article it is stated, '' thaJi although the dwgbters 
have no claims on farm buildinffs in the couQtry> when 
there are not more buildings tn^n brothers, they may 
nevertheless take their share of bouses fiti^ate IQ tpwna or 
boroughs." 

The inference deduced by the Editors c^ the Cydopedia 
is fully confirmed by Basnagt in his commentary on this 
article, and by the Norman writers who have treatai pn 
the subject. 

{*) Which wM the case whenever \ht d^Qfhttr wa» iiot,»vri«4, i^ H 
'flMrrie4 tbi^t «he had been reterved b; her parenta to fQQ«ee4 to tMr iahf9> 
tilMoo. 
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When we reflect od the high and influential autbori^ 
Which Baanage, UDiversall^jr recogoiaed as the most profouM 
jurisconsult of Norraagdjrr has always ei^yed, — when we 
consider that he also alatea that rents charged on property 
in burgage partake of the character and quality of tfaie 
property on which Uiey are charged, aad are conseqoently 
subject to an equal division amoag the children without 
distinction of sex, we cannot repeat too often that the dis* 
tJDction BO clearly imprinted on the very nature of things 
must obtain the saocUon of the legislature. 

Respecting these rents, Basna^e, in his CcmiBentary on 
the 370th Arliclef expresses himaejf in the following 
term : " Beiite due by owners' of property situated within 
borooghri;. dugbtera eotitted to mre in their father's 
MKcesaioo* wilt take a |kortion eqtlal to Utat of their bro- 
thers." ' 

Independently of these reasons, is it not admitted by all 
*rit«rs; even during the reign of feadaliBTn, that the prrvil^es 
entUted to towns and boroughs, by hoMing 6Qt inducements 
m inhabitants to settfe there, have perhaps, more than any 
othrtetent, powerfully cdntrtboted to the emancipation of 
tmtnkindi— to the promotron of Commerce and Agriculture 
— frfatch so emiirently depend tra each other tot mutual 
prosperity. 

The Petitioners recommend that the Town Douzaine be 
CiSnirutted' r^pecting the proposed extension of the bar- 
fibres. With regard to the furniture and boutebold property 
left Tn a sqtfcession, the Petitioners conceiVe that the whole, 
tbffethef , Wit^ the library, should form but one lot, to be 
taken ^t ft T^uation by either of the children, giving the 
drBt choice to the sons, and afterwards to the daughters, 
according ti} seniority. They at the same time fully admit 
with yoUC Oammittee, that the value of such property is 
COifBideraMy diminished when removed from the spot for 
which it was originally intended, and for which it is best 
adapted.. 

.The Fiiiiitipnera recomimeod that it be iormally regulated 
t&at the ,pW& and linen shalTbe eonaidered^ fts' bo part of 
siich' .^Quselhbld' property. With regard to any other 
iii^^res.,tkBt may be desqaed nec^sary respecting the 
^trjliip en this kind of bropert^ the , PetittoBen- leave 
thiVto tVe Koyal Court to decide, 

^^smctiog the 7th Afti^e, relative tO' tin ^^ifuf, ot 
eViie^awsh. oa real property, the PetitionerB admit that the 
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subject IB attended with great diEBcu%; they, however, 
wsent to the propoaitiona of your Committee, though 
attended with the great disadraatage of allowing two 
estates to be held by one person. They, however, <!obsider 
that most, if not all, the disadvantages attending tbiel system 
would vanish, were the Douzaines to rate the property thus 
takeo as tldtrxhips, at a price morenearlyapproitimatitig 
to its real value. 

Respecting the 9th Article. — The Petitioners conceive 
that when there are, several houses within the hairi^res, 
th^ should in the first place be all valued at one time; that 
the eldest son be restricted to the choice of one Ujuse, siter 
which the sons and daughters, according to seniority, might 
cho(»e the remainder, and should ail refuse, tfaen that the 
property should be disposed for account of the estate. . 

Kespecting the l^tb Article.^-The,:F^titiOncir^,pbLy'the 
Court to extend representation one degree iur^er >n a 
collateral line, that is, to Ihe grand nephews apd grand 
jiieces in case of the death of their parents apd grand 
parents. They ackn9w(edge that this, reprepentatipn will 
not often be required to ,^Dabt,e gran^. children to 'succeed 
to a grand relativei btit theV condition, as in most cases 
they will be orphans, is a severe one, and tberefore entitled 
to every considefatioii jf^tini 'the legislator. Bid such an 
occurrence happen only once- in twenty years, it would stilt 
be a satisiaction to liave ' provided for it. Representation, 
even in a collateral line, exists ad infinitum with regard to 
real property inherited ; extended one degree further relative 
to real property purchased or otherwise acquired, it could 
not be attended with the slightest inconvenience, and then 
would the Royal Court eqjoy the inestimable satisfaction of 
having provided efficient measures against any possible 
hardships occurring in collatei'al 'successioas. 

Respecting the 14th Article.— The Petitiooen.r«g^'tbat 
your Committee has not recommended that knybertoQitmy 
dispose of his inherited real property by win' WbiAn lie 
leaves no descent.' Such a distindtion ttiust bkie tbt; lefieict of 
depreciating this kind of propeiiyi as it' ^ilf - «l^ \ea 
pnvileges than that he may have purchased. '['Snoold, 
nowever, the Royal Court think projwr so ftrto'felkiw 
the recommeadatioR of its Committee, ta not<to."pkce 
ixHSBiiBD property oo the same lijw lis purchaKedj frith 
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regard to its disposal by will, at least the Petitioners humbly 
beg that they may be allowed to dispose of the life enjoyment ^ 
or usufruct to any person, were it only to enable the 
proprietor to bestow such enjoyment on his wife, on his 
fiither, mother, or near relative. Such a disposition could, 
moreover, only have the ' effect i of securing this kind of 
property .to the branch of the family whence it originally 
sprang, as a proprietor, under such circumstances^ might 
not feel sp; much: disposed to sell it, as he otherwise would 
to accomplish so reasonable a desire 

The Petitioners beg of the Court to establish, by a 
formal disposition, that in cases. of Wills by married 
wQme^. the Baiilif, Lieutenant-Baillif, or a Jurat, be* 
allowed to administer the oath required on such occasions. 
Wiithout some noeasure of this kind it is not difficult 
to JEpr^^ei that; in. many instances, they will be debarred* 
(^ the} advadtages. It is the ot>ject. of < the legislature to 
qoi^il^r; OBi them.. ; i They / conceive that,' in all" wills, exU* 
^ptifigi ! tbos0[ ^stirdy written,' dated ^ and signed- by the 
t^tator, .the:.formd :Tecoinmended by your Committee* 
migk^. faie adiopted ; btit^ with regard to wills .entirely) written 
by: the testtator,! tb^. conceive ^that; all further forms mights 
^B^ity,- be dispensed] with.- What .stronger assurance (can ■ be- 
obtained iof, the.itfs^tator's real intentions,- than - bis • tbu 
r,f|Bpr((iUiig.:hiS:dictates with his owniiand ? ' '^' 

• v': ■•!••' • 'I*' '-> ' •*';'-l=.. f •• > '"• '• ' ■"■ ■■■ •"' ' ■' ' '-.'■■ ' 

With regard to the proposition contained-^ ^ntbelSth^ 
Article of the petition respecting the right claimed in behalf 
pf tfald relatives of .on&iline^:to>iinheriit the real * <6rbperty in 
apotheii: line; .prefei^bly . to the; crdwn^ and whicbiyour 
Committee: bas.npt tboiighti n pra>^ert tlocriteritain, conicieivjng 
itj .wa^ pot "(eithiU) . its competency^ > your Petitiotierst^bjaseeon) 
y^ujDot to abdndoa ity'.as: they persist in believing tiiab their 
h^nev<Ql($nt Sovjsreign ^ill ^mk fchO'^lory of beh>reign to 
p^juse. jiD^ticei td; flourish; i; add Kito::encertaln>t the pieace^i^ 
JEkoailies i)ygrai)tingfthem:therigbt to stibceed to iiaeh other^s 
prppertyjnso longed fhetleffid^TeiatiDnshipexisti betwoety 

;,",... •,,:,; ',1 ■ -fi) \Ml'}'')ir.' . i'..Ai !::.-.'i '-j ': ' . r\i\. ufi: t.i -i.-n 

^ vi\^^ati, stronger fJ]^d' can' be « toir'^U'&vih and 

e^j^^rtainl.those ;firieadly! regards; vwhicfa' tfa»iittieQibeiw ef'^ii 
&i9ily jc^e each' otherr^hap tUenoqnvibtion 'ihaidfliiinSofi 
aodl:4MBcodrd ^iU not^only distarb Iheit piaaceofniiiiid^- 'but 
9m<ibeirvfotujr6ipcMpectii?i YouriPelittoiiers ^mnblyiiiope 
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that (boee princtplfs of hominity wW ptsntl o» tbis point, 
which iMure already prevailed on so many oAieira coMecled 
with ioherttanee aad willii^ Apetitioo presented at the foot of 
the throne^ breathing the nnited wishes of tbeaatboritiesr and 
inhabitantsy could not fail to be fiiKouffsrbiy rteceited by a 
Sovereign who, abaadooiiw rtghls^ that owe theiv orij^n to 
an age when the state and mofals of society wdre wholly 
different fnona what they are at present, woaM rejoice at 
having so fiivourable aa €>ccasion to acquire the lasting 

gratitude of her people^ Ify then^ Ae CottiMittee of yeot 
loyal Court, through respect for Royal authority, has pro- 
daimed ita incompetency todnteFtam this- fMIMure, your 
Petitioners hope amd trusk that your Royal Court will at 
least vecoa;inKnd^ hei Migesfcy to< graat theiav Iheii^ reqttest^ ' 

.... ... 

r Yaot^Consniittcle 'hw^ teritiinaled ita report^ by deckriag 
HMt tjhe operation ctf. the cbamgest respecting heim in a dii^ect 
lMiedbaUl4ipt;a8eat. the eldest of children who skall have 
attained! fourteen y/sarapr above wbcue the law fS" piHdiMM-^ 
gated I and il haa ateigiled as-a reacbniibr tbiS', that dor 
enstdin.hAS abvagri had too* much rqpard for tha^ prospective 
aigbts of. heijr8^.pd[tticula#ly facira 4iredv andlbsfC om' usages 
hsive saiconfonded thenouKdaeata^ it^^tbat $^ 
garoaa tointnxhice;buasi-theiifntaediai»dpem^ of wbiefa 
wiMild dsituabifiin^ily arraiai[einent»'abriB«dy'niafe,>or fhiMitite 
the hopes of sons:df'iMaflieB' already of ra;»ceitbin^.«g^:wto 



tne nopes ot son9;di'itanBiheB' already or ra;»cieitBin,«g^:w{K> 
may have received an education adapted to the fortune they ' 

htadlittprospdetui-'h..- :: i;'-- ;•■!•: :!': r\ 1:;:; ; i'-'^' 

Your PeldtioBeniieapeet. the motiiiiesi. which hriveindofced 
sofmucfab solicitude on/*, the part of youf Cdmniittsai dod^y 
vasp6otftBg;acqaiTed. fights,, hot also ibr rigfatsilTbkib^Jwfb^ 
coursQi^f natois^ musfr are long: heoome stacbi' They ivblftki 
aeiiertiMles8 aaseiti it aspiberr' belief, tlmi tbia #dyldi te 

CtAifig:offi:to a far too'diatani period tfaeoperatiottioPjUtH; 
ira,whicfai the legnbtiireis hbout toigrait tbi country ; 'iiMb 
fieithera nUT fiimiliea tkeodseimr' they uomiMsiisIyi "vdMilr^ 
stfongly to; urge itr. upott yaar Royal Goarty' that -.ttw^iajge 
of twenty years should be the lowest fixed upon to exWlpt 
heirs in the direct line from being affected by the proDosed 
lair. Bafi>re.:thia: aga^ ito son can eooerdaa chrif n^ts : 
he i«aDnol]^ ttievefor^. aKpect tbat/bir paiaata %biil^ 
definitively deddedi /1lpon^fai6 tpabportiontof tbetr'prt 

Befoi^^fians pmodu he is weMutPcfng^m^fi nor a 

ofi' ekahtiaiaft tmy^ fiUBition^ • ciiiil < or' palflaxM * Jt<iwp \im 
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cad it be snppoted that bis parents have, widi retpecC to 
bim, finally decided on the distribution of their estate ? 

For the reasons above stated> your Petitioners beseech 
your Royal Court to ctke into its serious consideration the 
reforms contained in this petition, which, with very few 
exceptions, have been suggested by ,the report of your 
Committee, and are so to sf^ak its legitimate consequences. 

And they will ever pray. 

(Signed) FitEDERICK FRICE, Jun., President 
JOHN VALRENT, 
NICHOLAS LE BEIR, 
THOMAS LE SAXJVAGE, 
NICHOLAS COLLENETTE. 
FERDINAND B. TUPPER, 
JOHN HARVEY, 
6UILLAUME OGIBR, 
NICHOLAS DB MOUILPIED, 
ANDREW COHU, 
JOHN VIDAMOUR, 
PETER BIENVENU, 
JOHN MAHT,* 
NICHOLAS ALLEZ, Cos Rouge* 

* With (be eseeptioo of tbe elviw nltUiiK to the equal pwtitioo of ntl 
pNfintjr witUn tbt bMri(K«. 
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On tbe Slat of Jime, 18S9j tbe petitioners were heard 
by Counsel in support of the different propositions set forth 
in the foregoing report^ imd on the S7tb of December fol- 
lowingi tbe States met to discuss tbe 30 Articles contained 
in tbe report of the Court's Committee, which having 
already appeared under letter C, it would be superfluous 
to repeat Some of these articles wer<^ however^ considerably 
modified, as will appear frpm a comparison between them 
and those definitively sauctioned as Jaw by Her Majesty in 
CouQcU. Tbe articles subjected to modification vrere tbe 
3> 5f Q, r^ 8y 10, and S9» particularly the 8th and S9th, in 
reference to the extension of the barritres, and the right 
of the parent to put the married daughter's portion id trust 



46 / C. 

J6. — The wjlt of the real pi^operty shall be made distinct 
from that of the persondl property. 

16, — Eveiy instrument givpng reaf property to be enjoyed 
at the donors death, and every fegacy of real property, 
flhal'I be signed by the donor or tesfatdr, in the presence of 
two Jurats of the Royal Court,--of before the Bailiff and 
two Jurats in the case of a wife under coverture, whose 
oath shall be required. The instrurtoent thus authenticated 
may nevertheless be changed or modified at any time by 
another similar instrument ; it may even be destroyed, 
without any formaHty, by the donor or testator. 

]7, — Every will of real- property may be deposited by 
the testator himself at the 'Gteffe of the Royal Court, on 

paying • to the Greffier. The testator may require 

the will to be put under a sealed envelope ; iti which case 
this envelope shall be put in^ the presence of the GrefRer, 
who shall assure himself thelt the instrument thus secured is 
really the will of the parly depositing it. This will shall 
at any time be dielivered up, without payment, on the 
demand of the testdtor. 

18i-— Any person^ shall be at liberty to obtain permission 
from the Royal Gourt, on furnishing proof of the decease 
of an individual to examine at the Oreffe whether the de- 
Ceased had deposit^' there a v^ill. For this examfnation 
and reading ot the will, the &reffier shall charge two shil- 
lings ; after which any person may have the will read on 
paying one billing lotlie Gkeffier. 

19»<^Afler the-de<:ea8eof at testator, the legatees, or one 
of them, shall obtiain pertnission- fh>m the Royal Court to 
cause the will to be roistered on the book of contracts, 
which permission shall be granted after proof of the said 
decease^ without prejudice to the rij^htsof others. 

20. — After the registrationof a will; theOteffier may give 
copy thereof to any one, as of a' contract, and ait the siame 
cost, — but the original sJiaUalvrays remain deposited at the 
GrefFe. 

21. — In the event of a' universal legacy, that* is to say, 
when the testlrtor shall have given tb one or seK^rar persons 
the totality of his real property disposable by will; or the 
residue thereof^ if there afre othet tegacies; the uttivertol or 
r^iduary legatees shall' be entitled to take pdss^ession of 
tbe entire real property disposable by willi without being 
obliged to ask delivery^ thereof from the heirs. 

22:-^Uhiversar Tegsft^es, tliat il^ tb flay^ tboj^to whom the 
testator shall have b^ueathed a giir^ shttw of tHe real pro- 
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perty which the law allowed hitn to dispose of by will; 
9hall be bound to ask the division thereof from the heirs 
or residuary legatees, as the case may be» which latter shall 
be entitled to seize or possess themselires of the proper^* 

S3. — The special legatee, that is to aay^ one to whom a 
definite object shall have been bequeathed, shall be bound 
to ask the delivery thereof from the heirs, or residuary 
legatees, as the case may be. . 

94. — ^The special legatee shall not be liable to anything 
beyond the real charges to which the property bequeathed 
to hitin was specially held, unless the ptner properties of the 
estate should be insufficient to pay the testator's debts. 

25.— Universal legatees shall be liable, in connection with 
the heirs or the residuary legatees, for their proportion of 
such real charges as are due .on th^ whole estate.. generally, 
and to which no separate part thereof is specifically liable. 
They shall, in the same manner^ be liable for their propor- 
tion of the excess of personal deb&, after all the personal 
property of the estate has been applied to the discbarge of 
the same. 

26. — Within six months from bis being put in possession, 
the legatee shall deliver^tQMcb of th^ rent- holders to which 
the property bequeathed is indebted, a copy; under the seal 
of ; the.bailiwick). 9f tlie .will', 9^.9^ ^^ P^^ tljiereof.tiiat 
copcerni t^ini. ](^]\ie|.i8 liot th^-sc^^^ 
legafee, he must deliver a copy, tlius authenticfit^}, s^rthe 
**bille de partage,'* or other document, correctly defining 
th^ g^4^ Ctt t^e pst^t? .^ue^^tb^d t9,him^aR4 tbe^del^tp dife 
upon it. In default of bis. (}o»t)g s^ ji/i^tbi^ the-^id period, 
the heirs, in order to dfscharge themselves of their respon- 
sibility towards the T8At-b<)td6r^, tiiiy^ttf^^ei^^d&ttii'e^ of 
the aaid in^mments, > ^nd -in ' that oa<s8>«tiall f eec^VliirtHe 
expenses theyi inay be At, and )Mil£<lh<e^ath6ttdt '^&ik( 
besidj^ ft'on) the l^tee.^ Th^.teiit^tl^derd t]^6ni^elV«|^ 
iway aleo, after the said periods pf oodre the«aid ky$tr,ument8. 
and exercise the same rtght ^f vebovery -against? t^ iegatee^ 

37.^Tfae right of r0det4p«k>ti i^'^^ltsb^ with* Y^ard46 
all real property.disposed<0f' by "jt^cM'pUblic auclion§l^"'j 

98.-»'A married woman shall h^Te'h6 hypptheeatiocir 'fSir 
herdoiiver^ ou any' 'part of the 'estate bf I Ili^rhmbahd^Atill 
cestor, (notwithstanding • he may ^ have ^nse^ted :^ ^ 
marriage) unless the said ancestor have expressly 'jgrantta 
her the said hypothecation by a spck^ial jiiA'cffafl eonti^acH. ''^ 

29%-^Mother», a&>tttbers, shall not be at liberty togiteby 
will, a greater portion of their pers(MiaI' property tootm qbrRd 
than to another^ 
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iU^law into consideration,- and d6ag^eehllmb(y to report, 
ifii- their opinion, to ypur Miyesty, thtit f^tnay be advisable 
fbt your Majesty to approve and sanction the changes in 
tiie laws^ of successiob and hih^ititbt^ proposed id the said 
^^rqfect, and to drder thit such chaViges shatl ih fbture 
have force of law in tiie sAid Island bf Guernsey. 
. Her Majesty, having taken the aaid report into consider- 
ttipo^ was plea^e^y by M^ with the advice of her Privy 
Cfpupcil, to approve thereof, and doth hereby approve and 
sanction the changes in the laws of sucdes^n and inliferitafice, 
proposed in the said project of law, (copy whereof is here- 
unto' annexed)" and doth order, as it is hereby ordered, that 
'fiucli changes shall in future liave force of law in the said 
Ishnd of Guernsey. And her Majestjr doth hereby further 
direct,' that this order and the said project of law be entered 
upon'' the roister of the said Isiaitid, and observed ac- 
cwdingly. And the Governor, Lieutenant-Governor, or 
Goihmknder iq Chief; Baillif and Jurats, and all other her 
Majesty's officer^ itt the said Island fbr the tinde being, and 
all other persons, whom, it may concern, are to t^I^e notice 
of her Majesty's ]^leiasufe hereby signified, and govern 
themselves accprdingly. 

(Signed) W. L. BATHURST. 

' l,-— The right of the sotis to the vingtiime, or tWenfreth 
part of the estate, is abolished. The eldest son^s right to 
the priciput shall be Continued, subject however to the 
modifications stated in the Articles that follow. 
' 2. — In successions to real property in a direct line> When 
tons and daughters suirceed together, they shall share, after 
the prMput of the eldest son has been taken, the sons 
two-thirds, and the daughters one-third ; excepting in cases 
v^here, by this method, the portion of a son would exceed 
double that of a daughter, in which case the portion of 
the sons shall be reduced to double the portion of' e&ch of 
the daughters ; excepting also in cases Y^here,. by this 
method, the portion of a daughter would exceed tjiat'of a 
ton, in which latter cases the sons and daughters ihall share 
in eqi^^l portions. 

^' S.-^Ih successions to personal property, the elderbhip 
AaH be ctee-seventh of the household furnitiire, iftet the 
Aird of thfe vvidbwbas beetr taken; and also afl femHy 
portraits, and plece$ it>f plate, or other objects given to the 
.mtheir, or other jtncestors, by public bodies. 
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4. — In direct successions, when there shall be onijr 
daughters: to share, the yoUngest one will milke the lotnj 
after which they shall choose according to sel^iority. di 

5. — The pr^^ipui of the eldest son sfa^ll not ^tend beydtt^ 
asihgle encjiosure^^ notwithstanding such eeclosjure oi^y not 
contaiii the quantity of land .u8UaU>[ given ras.pr^cipii/, whidfc 
is from fourteen to twenty<i>twQ perch€|94 

6« — Wbepan enclosure on which the eldest :8on has takea 
bis pr^ct^ii^ -shall not conliifji OnMhird of- Uie land U> bfs 
divided, the said pricipui meUtded, ibe Douzeniers of the 
parish shall assign bioi, should he require if, besides tbi? 
said enclosure, land to the extent of the said third, in such 
part of the estate ^ they shall think profi^r. And th0 
said eldest jBoh shall remunerate bis co-heirs for the value 
of the said third, (the pricipui excepted) according to an 
estimate that shall be made by the said Douzeniers. < p: 

7. — ^The eldest son shall take no /^r^cipu/ on the estate 
of the survivor of hi$ father^ or mother, unless he have 
caused a valuation to be made^ by the Douzeniers of the 
parish, of the prioiput already taken by him on the estate 
of his first deceased parei^t, at the period wrhen he took it.; 
and be shallbring back ^le said value, that it. may be 
divided, if he intends taking the second prifeipu/. The 
valuation shall be made^ by the said Douzeniers, both iu 
rents and in money, so U^at the said eldest son may haye 
the choice to. bring back the value in either way. If. the 
value be brought back in rents, these rents shall be assign*' 
able during forty years, in the same manner as all other 
rents created to equalize lots among co-heirs. A grianddcHl 
who shall already have taken a priciput on the estate 
of his father and mother, may always take, in the 
succession of a grandfather or grandmother, the pricipni 
to which his father (if he was the eldest son) would ha*© 
had a right, in the same manner, and on the 9ame conditiofi^^ 
with respect to the co-heirs of his said father. Andr^E 
shall be optional with him to divide it with; his consaq^. 
guin brothers or sisters, or to keep it himself, on bringing 
back the value of that which he already possesses. 

8.^r-The -houaes, buildings, and lands, situated within tbe 
harri^res of the town, shall be divided betweed qo-heii^i^. 
a direct line, in the manner indicated in Article 2, without 
a priciput being allowed to the eldest son. The linriits.of 
the barri^res shall be traced as follows : — All propei*tie&^ 
found to the left of the line, traced as far as the sea, wilt 
be included in the barri^res, viz., the line to commence (m 
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ttiie sea shof^ at Long-store, passing in front bf the said 
(miiding, takittg'ihe -road leading to St. Jobn's-Church,— 
through the " Amballes, as far as the road leading to the 
Odtils,"— through the 06tils road to the E^st of Mr. Tapper's 
estate, and to theSbuth of Castle Carey, — then descending 
^-Vauirlorehs pump as far as the North- West will of the 
Town Hospital, — foH^tvrrtg the lipe of the said wall tis far 
as Hospital->«treet; ascending that street, — ^passing in front of 
the principal entrance of^, Jatoes's-Chiirch,— ^-up Grange- 
roed as far ad'Vauvert-tocidj'by the top of Vaurert'to the 
West of the kloiMeil>etong4iig to: the heirs of the late William 
lie Cocq,- esq;,-i^^^^de8c^nding the lane leading to the Petites 
Fontaines to the Easrt of the land belbnging to Mr; J. Crick. 
From this point the* line will cross the lands in a 'straight 
direction as far as Mount-Durand piimp-^and from thence 
also in a straight direiction, to the East angle of theCharoterie 
pond, — then ascend Park-iarie steps, descend Vardes-road, 
aftd through Havelel^rojid as far as the sea. 

'9. — ^^Propertie9 situated' wikhin the barri^res of the town 
becoming divisible in direct succdsdionsv Bhaii ' previously 
be- valued by the Douzeriiers of the Town, and each of 
theiti formitig'a lot'*with its dependencies shall be succes- 
sively oflTerM, . at ' tho price of the valuation, first to the 
fions, afhd afterwards to the daughters, according to seniority. 
If the -eldest son chooses th€f firk lot, the second shall be 
first offered to the second^ and «o on in this manner. If the 
eliiest son refuses the fir^t lot, he shall have the choice of 
the second, and- so on in this manner. Such of them as are 
refused by all the co-heirs at this price, shall be sold by 
public auction for account of the co-heirs. 
'■ W. — Married daughters «haH have the right of sharing 
tbtg; personal property of tfaerr father and mother, provided 
they bring back^ in order to its being divided, such marriage 
fWrtion (*) afif they may have received from the deceased 
parent whose ^ Estate is to be sbared. But it shall always 
be cptional with them to retain what they have received, by 
declining to share with the other children; ■ > 

11. — In collateral. successions to 'pfopr'es, neither males 
wor their descendants shall exclude females or their des- 
teikdants ;* but the - relatives of both sexes bel6nging to the 

•••'■;•■• . ■ . ■ , ■•'.., ■ • . 

■ ' • • • .■•... 

;(*) The orig^lnal tern it ' Dot/ or tum of money advanced totbenarried 
woman to enable her to defray tbe eip^ees incident to the marfii^ge state, 
and 18 g^eoerally bestowed upon her by the parents previous to Yh'e marriage 
b^lnfg solemnized. Tbe conditions on which it is bestowed otnally forms (he 
ttbjeot of a BMrriage contract. 
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line whence the property descends^ shall divide the estate by 
branches, in the same proportion as in successions in thc^ 
direct line. 

12.^— In collateral successions to personal property, and 
purchased real property, neither males nor their descendants 
shall ^exclude;, feojiales nor their descendants in parity <tf 
degree ; but th^ nearest of kin to the deceased, in parity of 
degree, bdth. males aod females^ shall share, the property in 
th? same proportions, as property of this nature, whether 
personal or real,. would be shared in successions in the 
direct line ; and representation of degree shall be allowed 
wheif nephews aijd nieces shall come to the succession 
of an uncle or aunt with the brothers and sisters of tb^e 
deceased, and not otherwise, in which case the said nephews 
and nieces shall . subilivide among themselves, in the same 
manner, that porti9^ of the succession which would have 
fallen to their father or. mother, had he or she been alive... 

13.— Ascendants having no descendants living, shall inliefit 
the personal property and purchased real property of tbe 
last of their descendahts. In ascending sucqessions^itbe 
fiith^r shall h4 pr^feffed to the mother, and the paternal to 
the maternal line in parity of degree. In the same cases as 
above, the ascend^n^^ snail also inherit respectively tb^ 
inherited real property of their line only. The father ^b^ll, 
in all cases, have the right to take from the'estdtepf his 
child, deceased without descendants, such advaiHc^^ in anti- 
cipation of his own death as he may have made hiiii^ .and 
for which he has obtained an acknowledgment in vtrritlpg, 
or an Act of the Court stating the advance so tnade. 

14. — Every penson leaving no descendants arhall be $t 
liberty to dispose by will, or. by gift to take effect at.bis 
death, of the whole of his purcnased real property ; and 
also in the same ma^niier of his inhierited real prbjpiBrty, 
provided he have no. relatives in the second deffree, iilclu- 
sively, belonging: to the line whence that inherited real 
property has been derived. 

J5.— rThe will of the. real property • shall be mad^ distinct 
from that of the persbnal property. ^ 

16. — Every.instnimerit giving real property to be enjo^^ 
at the donor's, death, and every legacy of real property, 
shall be signed bytbe donor or testator, in the presence d 
two Jurats of the Royal Court,— or before the Baillif and 
two Jurats intheiicase of a wife under coverture, whose 
oath shall be requii^^. The instrument thus authenticated 
may nevertheless be changed or modified at any time by 
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another Bimilar metrument ; it may eveil be dedtroy^, 
without any formality, by the dpnor or testatoiv^ 

17, — Every will of real property may be. deposited by 
fhe testator himself 'at the Greiieof the Rpval Court, on 

Earing two shillings and »\% pehce to the Greffier. The 
tator may require the will !6 be pot 'under a sealed 
envelope ; in which case this enveI(H)e sb^H bie put in the 
presence of the QreSief, wfaoshaU wMiire Mnis.elf that the 
instrunMnt tfau0 secured is really the wiH of the party 
deposking it - This will shall at any time be delivered 
•p, without payment, on the demand of Che itestator. 
'- 18. — ^Any person shall be at liberty to obtain permission 
from the Royal Court, on furnishing pi*oof of the decease 
of an individual; lo examine at the ^reife whether the de- 
ceased had deposited there a will. For this . examination 
And reading or the will, the Greffier feh'dll charge two shil- 
lings i after whicb ahy person may have the vvitl read on 
fioying one shilling to the Greffier. 

': 19.— After the decease of a testator, £^e legatees, of one 
dflth^kh^ shall obtain permission from the Royal Court to 
(diii^ the will to be registered or. tpe book of contracts, 
w|iicb.|)crmissioA'^al1 be granted after proof of tb^said 
diebease, without prejudice to the rights of others. 
• .' 201— After thje registrajtiob of a will,. the Greffier may give 
cqpy'tbereof tpany bne^.as of a contract, and at the same 
GQst,— but the original ^M always refnaifi depos^tM at the 
Cfreffe* "'.: 

21. — ^Ip tb^ eVfent .of >^ :u^iv(3rsal J^gaoy^ that id to say, 
i^hen the testator shall ,h^y.e given to pueor several persons 
ihe totality of hia real property, dispopable by will, or the 
residue thereof, if th^re are other le^cies,: the universal or 
residuary legatees shall be entitled. tp.takis. possession of 
the entire real property diapo^Ue; by will, .without being 
pbljgfji to ask delivery thereof &om the heirs. 

23.-^ Legatees a iitre universel, that it /to say, those tp 
whom the testator i^ballbave bequeath edaaaliquot share of the 
real property which thei-^w allowed hiofi to dispose of by 
will,(*) shall be boiuidtoi ^ the division thereof from the 
heirs or residuary legfttees, as the case jnaj ' b^ which latter 
shall be entitled to sfsjaGor possess thiemaelves Of the property. 

(•) The kgacy d<«Arr«i«tfper«rit that by wiiiBhllifr testator beiqtteatluf a 
4dinii€ g«aii<t<jf eitl^er of hM^eal or pevtqpal eautfB ^ i^i^di w ^^M^U ^P 
third, or aay other deffaite portion, fa contrediatipQlloii toi a vniTCirfiU Ifisacy 
l»ri a legaey of any definite ol4ect. " ' • '^ *^ "^ 
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23.*— The speciM legatee, that is to say, one t6 whdma 
definite object ^W) I 'have biseii: bequeathed, shall be boiujui 
to ask the delfvery thereof from the heirs, or Iresiduary 
legatees, as the €ia$e may be. 

24. — The specialMegatee shall not be liable to anything 
beyond the real charges to which the property bequeathied 
to him was specialty held^ unless the other properties of the 
estate should be insufficient to pay the testiators debts. 

25;— 'Universal legatees shall lie liablej in 'Connection with 
the heirs or the residuary legatees, for their proportion of 
encb real charges as are due on the whde estate generally, 
and to which no separate part thereof is specifically liibfe. 
They shall, in the ^ame manner, be liable for their propor- 
tion of the excess of personal debts, after all the personal 
property of the estate has been ipplied to the discbai'^e of 
the same. 

26. — ^Within six months from his being put in possession, 
the legatee shall deliver to each of the rent-holders to which 
the property bequeathed is indebted, a copy, under the seal 
of the bailiwick, of the will, or of the part thereof that 
concerns him. If he is not the sole universal or residuary 
legatee, he must deliver a copy, thus authenticated, of the 
*' Bille de Partage,'* or other document, correctly defining 
the part of the estate bequeathed to him, and the debts due 
upon it. In default of his doing so within the said period, 
the heirs, in order to discharge themselves of their respon- 
sibility towards the rent-holders, may make the delivery of 
the said instruments, and in that case shall recover all the 
expenses they may be at, and half the amount thereof 
besides, from the legatee. The rent-holders themselves 
may also, after the said period, procure the said instruments, 
and exercise the same right of recovery against the legatee. 

27. — The right of redemption is abolished with regard to 
all real property disposed of by judicial public auctions. 

28. — A married woman shall have no hypothecation for 
her dower, on any part of the estate of her husband's an- 
cestor, (notwithstanding he may have consented to the 
marriage) unless the said ancestor have expressly grants 
her the said hypothecation by a special judicial contract. 

29. — A mother, in the same manner as a father, shall not 
be at liberty to give, by will, to one child more than to 
another. Fathers and mothers may order the proportion of 
their married daughters to be placed in trust, and the divi- 
dend to be paid to such daughters during their coverture,— 
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wdl ondentood that if thej surriTe their aid hashands, 
the capital shall be tra n s fa red to die aid daughters, and 
that if thejr die befiwe their husbands, the capital shall 
be transferred to their heirs, anlea the aid daughters 
ahoald, in cases where this is aUowed, hare willed away 
the said capitaL 

30L — ^Articles 1, % and 8, shall not apply to fiunilics in 
which the eldest of the children, liTuig at the openiE^ of 
the snccewion, shall hare attained the age of fourteen 
▼ears when the present law is promulgated. Article 7 
shall not apply to eidest sons harii^ attained the age of 
fiMirteoi years at the said period. 



Transcribed from the original as registered on the Records 
of the Isbmd. 
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